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PREFACE TO THE FIRST EDITION

Tais book is (as its title imports) an introduction to
the study of the law of the constitution; it does not
pretend to be even a summary, much less a complete
account of constitutional law. It deals only with
two or three guiding principles which pervade the
modern constitution of England. My object in pub-
lishing the work is to provide students with a manual
which may impress these leading principles on their
minds, and thus may enable them to study with
benefit in Blackstone’s Commentaries and other
treatises of the like nature those legal topics which,
taken together, make up the constitutional law of
England. 1In furtherance of this design I have not
only emphasised the doctrines (such, for example, as
the sovereignty of Parliament) which are the founda-
tion of the existing constitution, but have also
constantly illustrated English constitutionalism by
comparisons between it and the constitutionalism on
the one hand of the United States, and on the other
of the French Republic. Whether I have in any
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vi LAW OF THE CONSTITUTION

measure attained my object must be left to the
judgment of my readers. It may perhaps be allow-
able to remind them that a book consisting of
actually delivered lectures must, even though revised
for publication, exhibit the characteristics inseparable
from oral exposition, and that a treatise on the
principles of the law of the constitution differs in its
scope and purpose, as well from a constitutional
history of England as from works like Bagehot's
incomparable English Constitution, which analyse
the practical working of our complicated system of
modern Parliamentary government.

If, however, I iusist on the fact that my book has
a special aim of its own, nothing is further from my
intention than to underrate the debt which I owe
to the labours of the lawyers and historians who
have composed works on the English constitution.
Not a page of my lectures could have been written
without constant reference to writers such as Black-
stone, Hallam, Hearn, Gardiner, or Freeman, whose
books are in the hands of every student. To three
of these authors in particular I am so deeply indebted
that it is a duty no less than a pleasure to make special
acknowledgment of the extent of my obligations.
Professor Hearn's Government of England has taught
me more than any other single work of the way
in which the labours of lawyers established in early

times the elementary principles which form the basis
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of the constitution. Mr. Gardiner’s History of Eng-
Jand has suggested to me the conclusion on which,
confirmed as I found it to be by all the information I
could collect about French administrative law, stress
is frequently laid in the course of the following pages,
that the views of the prerogative maintained by
Crown lawyers under the Tudors and the Stuarts
bear a marked resemblance to the legal and adminis-
trative ideas which at the present day under the
Third Republic still support the droit administratif
of France. To my friend and colleague Mr. Freeman
Iowe a debt of a somewhat different nature. His
Growth of the English Constitution has been to me
a model (far easier to admire than to imitate) of the
mode in which dry and even abstruse topics may be
made the subject of effective and popular exposition

The clear statement which that work contains of the
difference between our so-called “ written law” and
“our conventional constitution,” originally led me to
seek for an answer to the inquiry, what may be the
true source whence constitutional understandings,
which are not laws, derive their binding power, whilst
the equally vigorous statements contained in the
same book of the aspect in which the growth of the
constitution presents itself to an historian forced
Upon my attention the essential difference between
the historical and the legal way of regarding our

mstitutions, and compelled me to consider whether
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the habit of looking too exclusively at the steps by
which the constitution has been developed does not
prevent students from paying sufficient attention to
the law of the constitution as it now actually exists.
The possible weakness at any rate of the historical
method as applied to the growth of institutions, is
that it may induce men to think so much of the
way in which an institution has come to be what it
is, that they cease to consider with sufficient care

what it is that an institution has become.
A. V. DICEY.

Arn Sovls COLLEGE,
OxFORD, 1886.

PREFACE TO THE EIGHTH EDITION

Tux body of this work is the eighth edition, or rather a reprint
of the seventh edition, of the Law of the Constitution first
published in 1885. It is, however, accompanied by a new
Introduction. This Introduction is written with two objects.
The first object is to trace and comment upon the way in
which the main prineciples of our constitution as expounded
by me may have been affected either by changes of law or by
changes of the working of the constitution which have occurred
during the last thirty years (1884-1914). The second object
of this Introduction is to state and analyse the main con-
stitutional ideas which may fairly be called new, either because
they have come into existence during the last thirty years,
or because (what is much more frequently the case) they have
in England during that period begun to exert a new and
noticeable influence.

It has been my good fortune to receive in the composition
of this Introduction, as in the writing of every book which
I have published, untold aid from suggestions made to me
by a large number both of English and of foreign friends.
To all these helpers I return my most sincere thanks. It is
at once a duty and a pleasure to mention my special obligation
to two friends, who can both be numbered as high authorities
among writers, who have investigated the constitution of
England from different points of view. To the friendship of
the Jate Sir William Anson I owe a debt the amount of which

1t ig impossible to exaggerate. He was better acquainted, as
ix



x LAW OF THE CONSTITUTION

his books show, with the details and the working of the whole
constitution of England than any contemporary authority.
Since I first endeavoured to lay down the few general principles
which in my judgment lie at the basis of our constitution,
I have, whilst engaged in that attempt, always enjoyed his
sympathy and encouragement, and, especially in the later
editions of my work, I have received from him corrections and
suggestions given by one iwho had explored not only the
principles but also all the minute rules of our constitutional
law and practice. To my friend Professor A. Berriedale Keith
I am under obligations of a somewhat different kind. He
has become already, by the publication of his Responsible
Government in the Dominions, an acknowledged authority on
all matters connected with the relation between England and
her Colonies. I have enjoyed the great advantage-of his
having read over the parts of my Introduction which refer
to our Colonial Empire. His knowledge of and experience in
Colonial affairs has certainly saved me from many errors into
which T might otherwise have fallen.

Tt is fair to all the friends who have aided me that I should
state explicitly that for any opinions expressed in this Intro-
duction no one is responsible except myself. The care with
which many persons have given me sound information was
the more valued by me because I have known that with
some of the inferences drawn by me from the facts on which
I commented my informants probably did not agree.

A. V. DICEY.
OxrorD, 1914,
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AIM OF INTRODUCTION

g‘(fl:{ L:IZJSO]; tai;ee gogzmiutzton Wa(s;l first published in 1885, The
on lectures delivered by me ineri
ll)’jg]ies‘)ic;ft t;c;anm-%l]ish Law. T.he lectures V\}r’ere gi:esn ‘;1;1;1’11;3};2
o e o d\;vl 1;1116 sole f)b?ect of explaining and illustrat-
& g I1l;]g1 characteristics in the existing constitution
o g ; they are now generally designated as th
reignty of Parliament, the Rule of Law, and th i
:Vtia?ﬁlo;l}f of fthe Constitution. The book, ’v’hereforee (;3;‘;31;
1884_85etk1321i11 :E:atures of our constitution as it st’ood in
through, sevens d.lr.ty years ago. The work has already gone
th soventh, bas been brough up s St ot B e
» has be p to date, as the e i
igri)geséhk;yci?&r};ilr;g it so as to embody any change in ifl:fsfsefé-l
e edi;i (1)1 10nOWhlch may have occurred since the last
g edlt 11111.‘ n pubhs]gung the eighth and final edition
ot s ave thought it expedient to pursue a different
ooy e Eonstant_amenflment of a book republished in
g e o ions du.rmg tl.nrty years is apt to take from it
couring ulterations destroy fhe ogual tone . epsan o
g g : e original tone and spiri
of }]’S}nrgeiziile W}’_llf]i};l ;arm:steh: Iegfs clainc;1 to belong to the litzi::ul?:
gland. T nt edition, therefore, of the I
COnstitution is in substance a repri  ovonth wdion
i ; eprint of the seventh edition ;
. :g:lve;;erticcompamed by this new Introduction vglllz;);:)f,
Worlked by 5oy W:::glllnpzre our co.nstitution as it stood and
s tho ‘ the constitution as it now stands in 1914.
of possible to take a general view of the development

© Consbbnt: . .
onstitution during & period filled with many changes
xvii
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both of law and of opinion.! My readers are thus enabled
to see how far either legislation or constitutional conventions
have during the last thirty years extended or (it may be)
limited the application of the principles which in 1884 lay
at the foundation of our whole constitutional system. This
Introduction therefore is in the main a work of historical
retrospection. It is impossible, however (nor perhaps would
it be desirable were it possible), to prevent a writer’s survey
of the past from exhibiting or betraying his anticipations of
the future.

The topics here dealt with may be thus summed up :(—
The Sovereignty of Parliament,? the Rule of Law,? the Law
and the Conventions of the Constitution,* New Constitutional
Ideas,® General Conclusions.®

(A) SOVEREIGNTY OF PARLIAMENT’

The sovereignty of Parliament is, from a legal point of view,
the dominant characteristic of our political institutions.
And my readers will remember that Parliament consists of
the King, the House of Lords, and the House of Commons
acting together. The principle, therefore, of parliamentary
sovereignty means neither more nor less than this, namely
that © Parliament ” has “ the right to make or unmake any
law whatever ; and further, that no person or body is recog-
nised by the law of England as having a right to override or
set aside the legislation of Parliament,” 8 and further that this

1 Compare the Introduction to the second edition of Law and Public
Opinion in England during the N ineteenth Century.

2 Qee Part I. Chaps. 1.-IIL, post.

3 See Part II. Chaps. IV.-XIIL, post.

4 See Part IIL. Chaps. XIV., XV., post.

5 See p. lviii, post.

6 A student who wishes to understand the statements in the Introduction
should read with care that part of the book on which they are a com-
ment ; thus the portions of the Introduction referring to the Sovereignty of
Parliament ought to be read in connection with Part L. Chapters I.-1II1., post.

7 See Chaps. L.-IIL., post.

8 See Chap. I. p. 38, post. Parliament may itself by Act of Parliament
cither expressly or impliedly give to some subordinate legislature or other
body the power to modify or add to a given Act of Parliament. Thus under
the Commonwealth Act, 63 & 64 Vict. c. 12, the Imperial Parliament has given
to the Parliament of the Australian Commonwealth power to modify many
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right or power of Parliament extends to every part of the
King’s dominions.® These doctrines appear in the first
edition of this work, published in 1885; they have been
repeated in each successive edition published up to the present
day. Their truth has never been denied. We must now,
however, consider whether they are an accurate description
of parliamentary sovereignty as it now exists in 1914. And
here it should be remarked that parliamentary sovereignty
may possibly at least have been modified in two different
directions, which ought to be distinguished. It is possible, in
the first place, that the constitution or nature of the sovereign
power may have undergone a change. If, for example,
the King and the-Houses of Parliament had passed a law
abolishing the House of Lords and leaving supreme legislative
power in the hands of the King and of the House of Commons,
any one would feel that the sovereign to which parliamentary
sovereignty had been transferred was an essentially different
sovereign from the King and the two Houses which in 1884
possess-ed supreme power. It is possible, in the second place,
that since 1884 the Imperial Parliament may, if not in
the.ory yet in fact, have ceased as a rule to exercise supreme
legislative power in certain countries subject to the authority
of the King. Let us consider carefully each of these two
possibilities.

L. Possible change in constitution or character of the porlia-
mentary sovereign (Effect of the Parliament Act, 1911).—
The‘matter under consideration is in substance whether the
Parliament Act,® has transferred legislative authority from

the King 3 and the two Houses of Parli i
arliament to the K
and the House of Commons ? o

ﬁfgvﬁ?;z?:n:f ;he Commonwealth Act, and the Imperial Parliament, under
nsurance Act, 1911, has given power to the Insurance Com-

Mmissioners and ; igi
Tnsuranes Any to the Board of Trade to modify some provisions of the

! See pp. 98-118, post.

2 See especiall i :

2 Tho Parliament At fn
a8 they existed imme
(Parliament Act. g,

“ the existing rights

(1;01: in no way diminishes the prerogatives of the King
. iately ‘l:efore the passing ot that Act, and it is enacted

) that “ nothing in this Act shall diminish or qualify
and privileges of the House of Commons.”
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The best mode of giving an answer to this question is first
to state broadly what were the legislative powers of the
House of Lords immediately before the passing of the Parlia-
ment Act, 18th August 1911, and next to state the main
direct and indubitable effects of that Act on the legislative
power of the House of Lords and of the House of Commons
respectively.

The state of things immediately before the passing of the
Parliament Act.—No Act of Parliament of any kind could
be passed without the consent thereto both of the House of
Lords and of the House of Commons. No doubt the House of
Lords did very rarely either alter or reject any Money Bill,
and though the Lords have always claimed the right to alter
or reject such a Bill, they have only on very special occasions
exercised this power. No doubt again their lordships have,
at any rate since 1832, acknowledged that they ought to pass
any Bill deliberately desired by the nation, and also have
admitted the existence of a more or less strong presumption
that the House of Commons in general represents the will of
the nation, and that the Lords ought, therefore, in general to
consent to a Bill passed by the House of Commons, even though
their lordships did not approve of the measure. But this pre-
sumption may, they have always maintained, be rebutted if
any strong ground can be shown for holding that the electors
did not really wish such a Bill to become an Act of Parliament.
Hence Bill after Bill has been passed by their lordships of which
the House of Lords did not in reality approve. It was however
absolutely indubitable up to the passing of the Parliament Act
that no Act could be passed by Parliament without obtaining
the consent of the House of Lords. Nor could any one dispute
the legal right or power of the House, by refusing such assent,
to veto the passing of any Act of which the House might
disapprove. Two considerations, however, must be taken
into account. This veto, in the first place, has, at any rate
since 1832, been as a rule used by the Lords as a merely
suspensive veto. The passing of the Great Reform Act
itself was delayed by their lordships for somewhat less than
two years, and it may well be doubted whether they have,
since 1832, ever by thelr legislative veto, delayed legislation
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really desired by the electors for as much as two years. It
must again be remembered that the Lords, of recent years
at least, have at times rejected Bills supported by the
majority of the House of Commons which, as has been
proved by the event, had not received the support of the
electors. Hence it cannot be denied that the action of the
House of Lords has sometimes protected the authority of
the nation.

The direct effects of the Parliament Act.)—Such effects
can be summed up in popular and intelligible language, rather
than with technical precision, as follows :

(1) In respect of any Money Bill the Act takes away all
legislative power from the House of Lords. The House may
discuss such a Bill for a calendar month, but cannot otherwise
prevent, beyond a month, the Bill becoming an Act of Parlia-
ment.?

(2) In respect of any public Bill (which is not a Money
Bill),® the Act takes away from the House of Lords any
final veto, but leaves or gives to the House a suspensive
veto.

This suspensive veto is secured to the House of Lords
because under the Parliament Act, s. 2, no such Bill can be
passed without the consent of the House which has not ful-
filled the following four conditions :

(i.) That the Bill shall, before it is presented to the King
for his assent, be passed by the House of Commons and be
rejected by the House of Lords in each of three successive
sessiong.?

(ii.) That the Bill shall be sent up to the House of Lords
at least one calendar month before the end of each of these
sessions.®

(iil.) That in respect of such Bill at least two years shall
ha_JVe elapsed between the date of the second reading of the
Bill in the House of Commons during the first of those sessions

: See as to “ indirect effects,” p. li, post.
h See Parliament Act, ss. 1 and 3.
be Except a Bill for extending the maximum duration of Parliament
lsorsld five years. See Parliament Act, s. 2, sub-s, 1.
€0 §, 2, <

* Sees 2 (1), 5 Ibid.
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and the date on which it passes the House of Commons in the
third of such sessions.?

(iv.) That the Bill presented to the King for his assent shall
be in every material respect identical with the Bill sent up to
the House of Lords in the first of the three successive sessions
except in so far as it may have been amended by or with the
consent of the House of Lords.

The history of the Government of Ireland Act, 1914, popu-
larly, and throughout this Introduction generally, called the
Home Rule Bill or Act, affords good illustrations of the peculiar
procedure instituted by the Parliament Act. The Home
Rule Bill was introduced into the House of Commons during
the first of the three successive sessions on April 11, 1912:
it passed its second reading in the House of Commons during
that session on May 9, 1912 ; it was rejected by the House of
Lords either actually or constructively 2 in each of the three
successive sessions, It could not then possibly have been
presented to the King for his assent till June 9, 1914 ; it was
not so presented to the King till September 18, 1914. On
that day, just before the actual prorogation of Parliament in
the third session, it received the royal assent without the
consent of the House of Lords ; it thereby became the Govern-
ment of Ireland Act, 1914. The Act as assented to by the
King was in substance identical with the Bill sent up to the
House of Lords in the first of the three sessions on January 16,
1913. But here we come across the difficulty of amending
a Bill under the Parliament Act after it had once been sent
up in the third session to the House of Lords. By June 1914
it was felt to be desirable to amend the Home Rule Bill in
respect of the position of Ulster. On June 23 the Government
brought into the House of Lords a Bill which should amend

1 8. 2 (1) Proviso. Under this enactment the House of Lords may
insist upon a delay of at least two years and one calendar month, and a
powerful opposition in the House of Commons may lengthen this delay.

2 Constructive rejection arises under the Parliament Act, s. 2, sub-s. 3,
which runs as follows: “A Bill shall be deemed to be rejected by the
* House of Lords if it is not passed by the House of Lords either without
“ amendment or with such amendments only as may be agreed to by both
“ Houses.” The Home Rule Bill was actually rejected by the vote of the
House of Lords in its first and second session. It was constructively rejected
in the third session by the House of Lords simply by the House not passing
the Bill during such session.
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the Home Rule Act which was still a Bill, and it is difficult
to find a precedent for thus passing an Act for amending a
Bill not yet on the statute-book. The attempt to carry out
the Government’s proposal came to nothing. On September
18, 1914, the Home Rule Bill became the Home Rule Act (or
technically the Government of Ireland Act, 1914) unamended,
but on the very day on which the Home Rule Act was finally
passed it was in effect amended by a Suspensory Act under
which the Government of Ireland Act, 1914, cannot come into
force until at any rate twelve months from September 18,
and possibly will not come into force until the present war has
ended. The Suspensory Act evades or avoids the effect of
the Parliament Act, but such escape from the effect of a
recently passed statute suggests the necessity for some amend-
ment in the procedure created by the Parliament Act.

(3) The House of Commons can without the consent of
the House of Lords present to the King for his assent any
Bill whatever which has complied with the provisions of the
Parliament Act, section 2, or rather which is certified by the
Speaker of the House of Commons in the way provided by
the Act to have complied with the conditions of the Parliament
Act, section 2.

The simple truth is that the Parliament-Act has given to
the House of Commons, or, in plain language, to the majority
thereof, the power of passing any Bill whatever, provided
always that the conditions of the Parliament Act, section 2, are
complied with. But these provisions do leave to the House
of Lords a suspensive veto which may prevent a Bill from
becoming an Act of Parliament for a period of certainly more,
and possibly a good deal more, than two years.!

! The Parliament Act leaves the existing rights and privileges of the
House of Commons untouched (ibid. sect. 6). No reference whatever is
therein made to the so-called ** veto ” of the King. lts existence iz un-
doubted, but the veto has not; been exercised for at least two centuries. The
well-known words of Burke, however, should always be borne in mind :
:: The king’s negative to bills,” he says, “is one of the most indisputed of the

toyal prerogatives; and it extends to all cases whatsoever. I am far

‘: Tom certain, that if several laws which I know had fallen under the stroke
. O that sceptre, the public would have had a very heavy loss. But it

‘:§s not the propriety of the exercise which is in question. The exercise
., \t8elf is wisely forborne. Its repose may be the preservation of its exist-

ence; and its existence may be the means of saving the constitution
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In these circumstances it is arguable that the Parliament
Act has transformed the sovereignty of Parliament into the
sovereignty of the King and the House of Commons. But
the better opinion on the whole is that sovereignty still resides
in the King and the two Houses of Parliament. The grounds
for this opinion are, firstly, that the King and the two Houses
acting together can most certainly enact or repeal any law
whatever without in any way contravening the Parliament
Act; and, secondly, that the House of Lords, while it cannot
prevent the House of Commons from, in effect, passing under
the Parliament Act any change of the constitution, provided
always that the requirements of the Parliament Act are
complied with, nevertheless can, as long as that Act remains
in force, prohibit the passing of any Act the effectiveness of
which depends upon its being passed without delay.

Hence, on the whole, the correct legal statement of the
actual condition of things is that sovereignty still resides
in Parliament, ¢.e. in the King and the two Houses acting
together, but that the Parliament Act has greatly increased
the share of sovereignty possessed by the House of Commons
and has greatly diminished the share thereof belonging to
the House of Lords.

I1. Practical change in the area of parliamentary sovereignty.
(Relation of the Imperial Parliament to the Domanions.t)—

“itself, on an occasion worthy of bringing it forth.”—Burke, Letter fo the
Sheriffs of Bristol, vol. iii., ed. 1808, pp. 180, 181 ; ed. 1872, vol. ii. p. 28.
Experience has confirmed the soundness of Burke’s doctrine. The
existence of this “mnegative” has greatly facilitated the development of
the present happy relation between England and hor self-governing
colonies. It has enabled English and colonial statesmanship to create
that combination of Imperial unity with something coming near to
colonial independence which may ultimately turn out to be the salvation
of the British Empire.

1 For this use of the term Dominions see British Nationality & Status
of Aliens Act, 1914, 4 & 5 Geo. V. c. 17, 1st Schedule. Compare especially
as to British colonies with representative and responsible government
pp. 98 to 116, post.

The Dominions for the most part consist either of a country which was
a self-governing colony, or of countries which were self-governing colonies
in 1884. But this statement does not apply with perfect accuracy to every
one of the Dominions. Western Australia, for instance, which is now one
of the states of the Commonwealth of Australia, did not obtain responsible
government till 1890, and Natal, now a state of the Union of South Africa,
did not obtain such government till 1893, The Union of South Africa itself

1
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The term ‘‘ Dominions ” means and inciudes the Dominion
of Canada, Newfoundland, the Commonwealth of Australia,
New Zealand, and the Union of South Africa. Kach of the
Dominions is a self-governing colony, 7.e. a colony possessed
both of a colonial Parliament, or representative legislature,
and a responsible government, or in other words, of a govern-
ment responsible to such legislature.

Our subject raises two questions :

First question.—What is the difference between the relation
of the Imperial Parliament to a self-governing colony, such,
e.g., a8 New Zealand, in 1884, and the relation of the same
Parliament to the Dominion, e.g. of New Zealand, in 1914 ?

Before attempting a direct answer to this inquiry it is
well to point out that in two respects of considerable import-
ance the relation of the Imperial Parliament® to the self-
governing colonies, whether called Dominions or not, has in
no respect changed since 1884.

In the first place, the Imperial Parliament still claims
in 1914, as it cliimed in 1884, the possession of absolute
sovereignty throughout every part of the British Empire ; and
this claim, which certainly extends to every Dominion, would
be admitted as sound legal doctrine by any court throughout
the Empire which purported to act under the authority

consists to a great extent of states which in 1884, though subject to the
suzerainty of the King, were (under the government of the Boers) all but
independent countries.

Throughout this Introduction, unless the contrary is expressly stated,
or appears from the context, no reference is made to the position either
of (i.) the Crown colonies, or (ii.) the three colonies, viz. the Bahamas,
Barbadoes, and Bermuda, which possess representative but not responsible
government, or (jii.) British India. This Introduction, in short, in so
far as it deals with the relation of the Imperial Parliament to the colonies,
Tefer_s exclusively, or all but, exclusively, to the relation between the Imperial
Parliament, and the five Dominions.

! This term means what an English writer on our constitution would
generally call simply “ Parliament,” that is the Parliament of the United
Klngdom. The term * Imperial Parliament” is, however, a convenient
;’}Ille Whep we have to deal, as in this Introduction, with the relation between

e Parliament of the United Kingdom and the Dominions, every one of
which hag representative legislatures of their own which are always
Popularly, and sometimes in Acts of Parliament, termed Parliaments.
;€ term “Imperial Parliament” is used in colonial statutes, e.g.,

:)rf’ 1%%‘; Interpretation Act of the Commonwealth of Australia, No. 2
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of the King. The constitution indeed of a Dominion in
general originates in and depends upon an Act, or Acts,
of the TImperial Parliament; and these constitutional
statutes are assuredly liable to be changed by the Imperial
Parliament.

Parliament, in the second place, had long before 1884
practically admitted the truth of the doctrine in vain pressed
upon his contemporaries by Burke,! when insisting upon the
folly of the attempt made by the Parliament of England
to exert as much absolute power in Massachusetts as in
Middlesex, that a real limit to the exercise of sovereignty is
imposed not by the laws of man but by the nature of things,
and that it was vain for a parliamentary or any other
sovereign to try to exert equal power throughout the whole
of an immense Empire. The completeness of this admission
is shown by one noteworthy fact: the Imperial Parliament
in 1884, and long before 1884, had ceased to impose of its own
authority and for the benefit of England any tax upon any
British colony.2 The omnipotence, in short, of Parliament,

1 “Who are you,” to quote his words, * that should fret and rage, and
“ bite the chains of nature ? Nothing worse happens to you, than does to
it 911 nations who have extensive empire; and it happens in all the forms
¥“into which empire can be thrown. In large bodies, the circulation of
i power must be less vigorous at the extremities. Nature has said it. The
¥ Turk cannot govern Egypt, and Arabia, and Curdistan, as he governs
“ Thrace ; nor has he the same dominion in the Crimea and in Algiers which
‘he has at Brusa and Smyrna. Despotism itself is obliged to truck and
‘ huckster. The Sultan gots such obedience as he can. He governs with a
3,‘ loose rein, that he may govern ab all; and the whole of the force and
. )‘ vigour of his authority in the centre is derived from a prudent relaxation
“ in all his borders. Spain, in her provinces, is, perhaps, not so well obeyed
% a3 you are in yours. She complies too ; she submits ; she watches times,
(I‘ This is the immutable condition, the eternal law, of extensive and
“ dotached empire.”—Burke, Conciliation with America, vol. iii. (ed. 1808),
pp- 56, 57.
¢ This renunciation by the Imperial Parliament of the right to impose
taxes upon a colony, whether a self-governing colony or not, has passed
through two stages. Since 1783 taxation imposed by an Imperial Act has
always been, even in the case of a Crown colony, imposed for the benefit of
the colony, and the proceeds thereof have been paid to the colony. But
until the repeal of the Navigation Laws in 1849 Parliament, in support of
our whole navigation system, retained the practice of imposing duties on
goods imported into the colonies, though the proceeds thereof were paid to
the colonies so taxed. Since 1849 no Imperial Act has been passed for the
taxation of any colony, and no colony is compelled by the Imperial Parlia-
ment to contribute anything in the way of taxation towards the cost of the
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though theoretically admitted, has been applied in its full
effect only to the United Kingdom.

A student may ask what is the good of insisting upon the
absolute sovereignty of Parliament in relation to the Dominions
when it is admitted that Parliament never gives, outside the
United Kingdom, and probably never will give, full effect
to this asserted and more or less fictitious omnipotence. The
answer to this suggestion is that students who do not bear in
mind the claim of Parliament to absolute sovereignty through-
out the whole of the British Empire, will never understand the
extent to which this sovereign power is on some occasions
actually exerted outside the limits of the United Kingdom,
nor, though this statement sounds paradoxical, will they
understand the limits which, with the full assent, no less of
English than of colonial statesmen, are in fact, as regards
at any rate the Dominions, imposed upon the actual exercise
of the theoretically limitless authority of Parliament. It
will be found further that even to the Dominions themselves
there is at times some advantage in the admitted authority
of the Imperial Parliament to legislate for the whole Empire.
In t]?e eyes, at any rate, of thinkers who share the moral
convptions prevalent in most civilised states, it must seem
a gain that the Imperial Parliament should have been able
in 1'834 to prohibit the existence of slavery in any country
subject to the British Crown, and should be able to-day to
forbid throughout the whole Empire the revival of the Slave
Trade, or of judicial torture.

Let us now turn to the points wherein the relation of the
II'nperiad Parliament to the self-governing colonies in 1884
differed from the existing relation of the Imperial Parliament
to the Dominions in 1914.

The relation of the Tmperial Parliament in 1884 to a self-
governing colony, e.g. New Zealand.

The Imperial Parliament, under the guidance of English
:'Iﬁlatesmen, certainly admitted in practice thirty years ago
hat & self-governing colony, such as New Zealand, ought to

go}z‘;lii‘l;nenb of the United Kingdom or towards the defenc; of the British

wm o .
of Mhe Tmperial Parliament does still impose customs duties upon the Isle
an. Ree 3 & 4 Geo. V. c. 18.
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be allowed in local matters to legislate for itself. Parliament
did, however, occasionally legislate for New Zealand or any
other self - governing colony. Thus the existing English
Bankruptey Act, 1883, as a matter of fact transferred, as it
still transfers, to the trustee in bankruptcy the bankrupt’s
property, and even his immovable property situate in any
part of the British Empire,) and a discharge under the
English Bankruptey Act, 1883, was, and still is, a discharge
as regards the debts of the bankrupt contracted in any part
of the British Empire,2 e.g. in New Zealand orin the Common-
wealth of Australia. So again the veto of the Crown was,
in one form or another 3 in 1884, and even later, used occasion-
ally to prevent colonial legislation which, though approved
of by the people of the colony and by the legislature thereof,
might be opposed to the moral feeling or convictions of
Englishmen. Thus colonial Bills for legalising the marriages
between a man and his deceased wife’s sister, or between a
woman and her deceased husband’s brother, were sometimes
vetoed by the Crown, or in effect on the advice of ministers
supported by the Imperial Parliament. No doubt as time
went on the unwillingness of English statesmen to interfere, by
means of the royal veto or otherwise, with colonial legislation
which affected only the internal government of a self-govern-
ing colony, increased. But such interference was not un-
known. There was further, in 1884, an appeal in every colony
from the judgments of the Supreme Court thereof to the
English Privy Council. And a British Government would
in 1884 have felt itself at liberty to interfere with the executive
action of a colonial Cabinet when such action was inconsistent
with English ideas of justice. It was also in 1884 a clear
principle of English administration that English colonists
should neither directly nor indirectly take part in negotiating
treaties with foreign powers. Nor had either England or the
self-governing colonies, thirty years ago, realised the general
advantage of those conferences now becoming a regular part

1 See Dicey, Conflict of Laws (2nd ed.), pp. 329-333. .

2 [bid., p. 441, and Ellis v. M‘Henry (1871), L. R. 6, C. P. 228, 234-
236 ; but contrast New Zealand Loan, etc. Co. v. Morrison [1898], A. C. 349,

cited Congflict of Laws, p. 342
3 See pp. 111-116, post.
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of English public life, at which English ministers and colonial
ministers could confer upon questions of colonial policy, and
could thus practically acknowledge the interest of the colonies
in everything which concerned the welfare of the whole Empire.
Neither certainly did English statesmen in 1884 contemplate
the possibility of a colony standing neutral during a war
between England and a foreign power.

The relation of the Imperial Parliament in 1914 to a
Dominion.!

This relation may now, it is submitted, be roughly summed
up in the following rules :

Rule 1.—In regard to any matter which directly affects
Imperial interests the Imperial Parliament will (though with
constantly increasing caution) pass laws which apply to a
Dominion and otherwise exercise sovereign power in such a
Dominion,

But this rule applies almost exclusively to matters which
directly and indubitably affect Imperial interests.?

Rule 2.—Parliament does not concede to any Dominion
or to the legislature thereof the right—

(q) to repeal [except by virtue of an Act of the Imperial
Parliament] any Act of the Imperial Parliament applying
to a Dominion ;

(b) to make of its own authority a treaty with any foreign
power ;

(¢) to stand neutral in the event of a war belween the King
and any foreign power, or, in general, to receive any benefit
from a foreign power which is not offered by such power to
the whole of the British Empire.?

11?' must be noted that under these two rules the Tmperial
Pa%’hament does retain, and sometimes exerts the right to
legislate in regard to matters which may greatly concern the
Prosperity of a Dominion, and also does in some respects
Seriously curtail both the legislative power of a Dominion
Parliament and the executive power of a Dominion Cabinet.
As long, in short, as the present state of things continues,

. L Sqe as to meaning of Dominion, p. xxiv, note 1, ante.
See Keith, Responsible Government in the Dominions, p. 1316,
3 Ibid. pp. 1119-1122.
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the Imperial Parliament, to the extent I have laid down,
still treats any Dominion as on matters of Imperial concern
subordinate to the sovereignty of the Imperial Parliament.

Rule 3.—The Imperial Parliament now admits and acts
upon the admission, that any one of the Dominions has
acquired a moral right to as much independence, at any rate
in regard to matters occurring within the territory of such
Dominion, as can from the nature of things be conceded to
any country which still forms part of the British Empire.

Take the following illustration of the extent of such internal
independence :

Parliament does not (except at the wish of a Dominion)
legislate with respect to matters which merely concern the
internal interests of such Dominion, e.g. New Zealand.!

The legislature of any Dominion has within the territorial
limits of such Dominion power to legislate in regard to any
matter which solely concerns the internal interests of such
Dominion.

The power of the Crown, 7.e. of the British ministry, to
veto or disallow in any way 2 any Bill passed by the legislature
of a Dominion, eg. New Zealand, is now most sparingly
exercised, and will hardly be used unless the Bill directly
interferes with Imperial interests or is as regards the colonial
legislature ultra vires. Thus the Crown, or in other words a
British ministry, will now not veto or disallow any Bill passed
by the legislature of a Dominion on the ground that such Bill
is indirectly opposed to the interests of the United Kingdom,
or contradicts legal principles generally upheld in England,
e.g. the principle of free trade.

The British Government will not interfere with the executive
action of the Government (¢.g. of New Zealand) in the giving or
the withholding of pardon for crime, in regard to transactions
taking place wholly within the territory of New Zealand.?

Any Dominion has now a full and admitted right to raise
military or naval forces for its own defence. And the policy
of England is in the main to withdraw the English Army from

1 See Keith, Responsible Government in the Dominions, pp. 1316-1328.
2 See p. 111, post.
8 See Keith, Responsible Government wn the Dominions, p. 1583.
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the Dominions and to encourage any Dominion to provide
for its own defence and to raise for itself a Navy, and thereby
contribute to the defensive power of the British Empire.

The Imperial Government is now ready at the wish of a
Dominion to exclude from its constitution, either partially or
wholly, the right of appeal from the decision of the Supreme
Oourt of such Dominion to the Privy Council.t

The Imperial Government also is now ready at the wish
of & Dominion to grant to such Dominion the power to amend
by law the constitution thereof though created under an Act
of the Imperial Parliament.?

Rule 4—The habit has now grown up that conferences
should be held from time to time in England, at which shall
be present the Premier of England and the Premier of each
Dominion, for consultation and discussion on all matters con-
cerning the interest and the policy of the Empire, and that
such conferences should be from time to time held may now, it
is submitted, be considered a moral right of each Dominion.

These conferences, which were quite unthought of thirty
years ago, and which did not receive their present form until
the year 1907, mark in a very striking manner a gradual and
therefore the more important change in the relations between
England and the self-governing colonies.

The answer then to the question before us 3 as to the differ-
ence between the relation of Eugland (or in strictness of the
Imperial Parliament) to the self-governing colonies ¢ in 1884
and her relation to the Dominions in 1914 can thus be
summed up: At the former period England conceded to the
self-governing colonies as much of independence as was
necessary to give to such colonies the real management
in their internal or local affairs. But English statesmen
at that date did intend to retain for the Imperial Par-
liament, and the Imperial Government as representing such

1 See Commonwealth of Australia Constitution, s. 74 ; South Africa Act,
1809, s. 106.
% Bee especially South Africa Act, 1909, s. 106.
® See first question, p. xxv, anfe.
* The difference between the expression  gelf.governing colonies ” and
ominions ” is worth noticing. The first is appropriate to 1884, the
Second is appropriate to 1914.

13
.«



xxxii INTRODUCTION

Parliament, a real and effective control over the action of
the ministry and the legislature of each self- governing
colony in so far as that control was not palpably incon-
sistent with independence as regards the management of
strictly local affairs. In 1914 the colonial policy of England
is to grant to every Dominion absolute, unfettered, complete,
local autonomy,! in so far as such perfect self-government
by a Dominion does not clearly interfere with loyalty of the
Dominion to the Empire. The two relations of England to
the self-governing colonies—now called Dominions—are, it
may be objected, simply one and the same relation described
in somewhat different language. The objection is plausible,
but not sound. My effort has been to describe two different
ways of looking at one and the same relation, and the results
of this difference of view are of practical consequence. In
1884 it was admitted, as it is to-day, that the self-governing
colonies must have rights of self-government. But in 1834
the exercise of self-government on the part of any colony was
regarded as subordinate to real control by the English Parlia-
ment and Crown of colonial legislation which might be opposed
to English interests or to English ideals of political prudence.
In 1914 the self-government, e.g., of New Zealand means
absolute, unfettered, complete autonomy, without consulting
English ideas of expediency or even of moral duty. The one
limit to this complete independence in regard to local govern-
ment is that it is confined to really local matters and does
not trench upon loyalty to the Empire. The independence
of the Dominion, in short, means nowadays as much of
independence as is compatible with each Dominion remain-
ing part of the Empire.

Second question.—What ate the changes of opinion which
have led up to the altered relation between England and the
Dominions ? 2

“ In the early Victorian era [and even in the mid-Victorian
“ era] there were two rough-and-ready solutions for what
% was regarded, with some impatience, by the British states-

1 See Minutes of Proceedings of Imperial Conference, 1911 [Cd. 5745],

p. 22.
2 See Law and Opinion, pp. 450-457.
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« men of that day as the ¢ Colonial problem.” The one was
« centralisation—the government, that is, except in relativel
« trivial matters, of all the outlying parts of the Empirz
« from an office In Downing Street. The other was dis-
« integration—the acquiescence in, pezhaps the encouragement
«of, a process of successive ‘ hivings off > by which, without
“ the. hazards or embitterments of coercion, each cor’nmunit
“as it grew to political manhood, would follow the exam i;
“of the. American Colonies, and start an independent alr)ld
“ sovereign existence of its own. After 70 years’ experience
“ of Imperial evolution, it may be said with confidence that
¢ neither qf these theories commands the faintest support
“ to-day, either at home or in any part of our self-governing
“ Empire. We were saved from their adoption—some people
“would say l?y the favour of Providence—or (to adopt a
“ more ﬂatter}ng hypothesis) by the political instinct of our
“ race. An(?. Just in proportion as centralisation was seen to
“ be .1ncreas_1ngly absurd, so has disintegration been felt to
: be 1ncrea.s1ngly impossible. Whether in the United King-
‘ dom, or in any one of the great communities which you
‘ repre.sent, we each of us are, and we each of us intend to
‘: remain, master in our own household. This is, here at
‘ horpe and throughout the Dominions, the life-blood of our
‘polity. It is the articulus stantis aut cadentis Imperi.” 1
. These words are a true statement of patent facts, but it
will on examination be found that the change during recent
years in Hnglish opinion, and also in colonial opinic?n with
regard to the relation between England and the Dom’inions
Presents rather more complexity than at first sight may be
apparent? to a casual reader of Mr. Asquith’s address. U
to the last quarter of the nineteenth century, and even a;s lat};
zz 1884, many Englishmen, including a considerable number
pro(]:lu older statesmen, held that the solution of the colonial
o em was to be found wholly in the willingness of England
Permit and even to promote the separation from the Empire

! Minutes of P i
" roceedings of the Imperial Conference, 1911 [Cd. 5
penll:g aéderess of the President (Mr. Asquith), p. 22. C"ompareg “ Meszt?g]e.
Mg to Government d i inions,’
m;eé, Sopt. 10 1914'en s and Peoples of the Self-governing Dominions,”
Opare Dicey, Law and Opinion, pp. 450-457.
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of any self-governing colony which desired independence,
provided that this separation should take place without
engendering any bad feeling between England and her so-
called dependencies. No doubt there existed, at any rate
till the middle of the nineteenth century, a limited body
of experienced officials who held that our colonial system,
as long as it was maintained, implied the active control
by England of colonial affairs. But such men in many
cases doubted whether the maintenance of the Colonial
Empire was of real benefit to England, and thought that on
the whole, with respect at any rate to any self-governing
colony, the course of prudence was to leave things alone
until it should have become manifest to every one that the
hour for friendly separation had struck. The self-governing
colonies, on the other hand, up at any rate till 1884, just
because they were more and more left alone and free to
manage their own affairs, though they occasionally resented
the interference of the English Government with colonial
legislation, were on the whole contented with things as they
stood. They certainly did not display any marked desire to
secede from the Empire. Still less, however, did they show
any active wish to take part in controlling the poliey of the
Empire, or to share the cost of Imperial defence. Honest
belief in the principle of laissez faire produced its natural and,
as far as it went, beneficial result. It removed causes of
discontent ; it prevented the rise of ill-will between England
and her self-governing colonies. Butit did not of itself produce
any kind of Imperial patriotism. The change which a student
has to note is an alteration of feeling, which did not become
very obvious till near the close of the nineteenth century.
This was the growth (to use a current expression)of Imperialism.
But this term, like all popular phrases, is from its very vague-
ness certain to mislead those who use it, unless its meaning
be defined with some care. In regard to the British Empire
it ought to be used as a term neither of praise nor of blame,
but as the name for an idea which, in so far as it is true, is
of considerable importance. This idea is that the British
Empire is an institution well worth maintaining, and this
not on mere grounds of sentiment but for definite and assign-

SOVEREIGNTY OF PARLIAMENT XXXV

able reasons. Upon England and upon every country subject
to the King of England the British Empire confers at least
two benefits: It secures permanent peace among the in-
habitants of the largest of existing states; it again secures,
or ought to secure, to the whole of this vast community absolute
protection against foreign attack. The resources of the Empire
ave, it is felt, practically inexhaustible; the creation of a
fleet supported by revenues and also by armies drawn from
every country subject to the King of England should, provided
England herself stands properly armed, render invasion of the
British Empire by any of the great military powers of Europe
animpossibility. But then the hugeness of the Empire and the
strength of the Empire, if it remains united, are enough to show
that the different countries which are parts of the Imperial
gystem would, if they each stood alone, be easily assailable by
any state or combination of states which had the command
of large military and naval armaments. Neither England, in
short, nor any of her self-governing Dominions can fail to see
that the dissolution of the Empire might take from both the
mother country and the most powerful of the Dominions the
means necessary for maintaining liberty and independence.
Loyalty to the Empire, typified by loyalty to the King, is in
short a sentiment developed by the whole course of recent
history. Itis a feeling or conviction which places the relation of
England and the Dominions in a new light. It amply accounts
for the extraordinary difference between the colonial policy
accepted both by England and by the self-governing colonies
1n 1850, and even (to a great extent) in 1884, and the colonial
policy acceptable both to England and to her all but inde-
pendent Dominions in 1914. English statesmen on the one
hand now proffer to, and almost force upon, each Dominion
every liberty compatible with the maintenance of the Empire ;
but; then English statesmen no longer regard with philosophic
calm the dawn of the day when any one of the Dominions may
desire to secede from the Empire. The Dominions, on the
othfar hand, have no longer any reason to fear and do not
lees'lrle any interference with colonial affairs either by the
N cgtl's ation of the Imperial Parliament or by the administrative

'on of officials at Downing Street who are the servants of the
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Tmperial Parliament. But then statesmen of the Dominions
show a willingness to share the cost of the defence of the
Empire, and at the same time express at each of the great
Conferences, with more and more plainness, the desire that
the Dominions should take a more active part in the deter-
mination of Imperial policy. It is not my object, at any
rate at this part of this Introduction, to consider how far it
may be possible to give satisfaction to the desires of rational
Imperialists, and still less ought any man of sense to express
any confident opinion as to how far the sentiment of Im-
perialism may in the course of time increase in force or suffer
diminution. My immediate aim is to show that this new
Imperialism is the natural result of historical circumstances.
Tt is well, however, to bear in mind several considerations
which Englishmen of to-day are apt to overlook. The
friendly Tmperialism which finds expression in the Imperial
Conferences is itself the admirable fruit of the old policy of
laissez faire. The system of leaving the self-governing colonies
alone first appeased discontent, and next allowed the growth
of friendliness which has made it possible for the English
inhabitants, and even in some cases the foreign inhabitants,
of the Dominions to recognise the benefits which the Empire
confers upon the Dominions, and for Englishmen at home to
gee that the Dominions may contribute to the safety of
England and to the prosperity of the whole Empire.! But we
must at the same time recognise that the policy of friendly
indifference to secession from the Empire, which nominally,
at any rate, was favoured by many English statesmen during
the nineteenth century, has come to an end. The war in
South Africa was in reality a war waged not only by England
but also by the Dominions to prevent secession; the concession
further to the South African Union of the full rights of a
Dominion is no more inconsistent with resistance to secession
than was the restoration to the Southern States of the American
Commonwealth of their full right to existence as States of
the United States. It must, lastly, be noted, that while the
inhabitants of England and of the Dominions express at each
Conference their honest pleasure in Imperial unity, the growth

1 Ag they now [1914] are contributing.
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of Imperialism already causes to many patriotic men one
disappointment. Events suggest that it may turn out difficult,
or even impossible, to establish throughout the Empire that
equal citizenship of all British subjects which exists in the
United Kingdom and which Englishmen in the middle of
the nineteenth century hoped to see established throughout
the length and breadth of the Empire.!

(B) Tz RuLe or Law?

The rule of law, as described in this treatise, remains to
this day a distinctive characteristic of the English constitu-
tion. In England no man can be made to suffer punishment
or to pay damages for any conduct not definitely forbidden
by law; every man’s legal rights or liabilities are almost
invariably determined by the ordinary Courts of the realm,
and each man’s individual rights are far less the result of our
constitution than the basis on which that constitution is
founded. -

The principles laid down in this treatise with regard to the
rule of law and to the nature of droit admenistratif need little
change. My object in this Introduction is first to note a

_ The kind of equality among British subjects which Englishmen, whether
wisely or not, hoped to establish throughout the whole Empire is best seen
by considering the sort of equality which actually exists and has for many
years existed in England. Speaking broadly, every British subject has
in England at the present day the same political rights as every natural-
born Englishman, e.g. an Englishman born in England and the son of English
Pbarents settled in England. Thus a British subject, whatever be the place
of hig birth, or the race to which he belongs, or I may now add the religion
which he professes, has, with the rarest possible exceptions, the same right
to settle or to trade in England which is possessed by a natural-born English-
;ﬂzp}i He has further exactly the same political rights. He can, if he
of ga tig the requirements of the English electoral law, vote for a member
tako i}ameﬂt; he can, if he commends himself to an English constituency,
any B;?t .s«ila,t as & member of Parliament. There is no law which forbids
to becmnls subject, wherever he be born, or to whatever race he helongs,
it will bee: ‘I(Jlrlembel_' of the English Cabinet or a Prime Minister. ~Of course
tioned wi]lal' gha.t it iy extremely improbable that the offices I have men-
race. Thiy ;2 act, be filled by men who are not in reality Englishmen by
But, the posse;n'ark toa certa}n extent is true, though it is not thlly true.
in England 051011 of theoretically equal political rights does certainly give
overy B!‘ltis’h sruie.\.ther to be strictly accurate in the United Kingdom, to
in som, Ject an equality which some British subjects do not possess

© of the Dominions,

? Be
e Part 11, ang especially Chap, IV., post.







































































































































20 OUTLINE OF SUBJECT

the United Kingdom, but in the University of
Melbourne. From both these writers we expect to
learn, and do learn much, but, as in the case of Mr.
Freeman, though we learn much from our teacher
which is of value, we do not learn precisely what as
lawyers we are in search of. The truth is that both
Bagehot and Professor Hearn deal and mean to deal
mainly with political understandings or conventions
and not with rules of law. What is the precise moral
influence which might be exerted by a wise constitu-
tional monarch; what are the circumstances under
which a Minister is entitled to dissolve Parliament ;
whether the simultaneous creation of a large number
of Peers for a special purpose is constitutionally
justifiable ; what is the principle on which a Cabinet
may allow of open questions;—these and the like
are the kind of inquiries raised and solved by writers
whom, as being occupied with the conventional under-
standings of the constitution, we may term con-
ventionalists. These inquiries are, many of them,
great and weighty; but they are not inquiries which
will ever be debated in the law courts. If the
Premier should advise the creation of five hundred
Peers, the Chancery Division would not, we may be
sure, grant an injunction to restrain their creation.
If he should on a vote of censure decline to resign
office, the King’s Bench Division would certainly
not issue a quo warranto calling upon him to show
cause why he continues to be Prime Minister. Asa
lawyer, | find these matters too high for me. Their
practical solution must be left to the profound wisdom
of Members of Parliament; their speculative solution
belongs to the province of political theorists.

THE TRUE NATURE OF CONSTITUTIONAL LAW 21

One suggestion a mere legist may be allowed to
make, namely, that the authors who insist upon and
explain the conventional character of the understand-
ings which make up a great part of the constitution
leave unexplained the one matter which neceds eX-’
planation. They give no satisfactory answer to the
inquiry how it happens that the understandings of
politics are sometimes at least obeyed as rigorously
as the commands of law.! To refer to public opinion
and to considerations of expediency is to offer but a
very inadequate solution of a really curious problem.
Public opinion approves and public expediency re-
quires the observance of contracts, yet contracts are
not always observed, and would (presumably) De
broken more often than they are did not the law
punish their breach, or compel their performance.
Meanwhile it is certain that understandings are not
laws, and that no system of conventionalism will ex-
plain the whole nature of constitutional law, if indeed
“constitutional law” be in strictness law at all.

For at this point a doubt occurs to one’s mind
which must more than once have haunted students
?‘f the constitution. Is it possible that so-called

constitutional law” is in reality a cross between
illllit(l)]r;’mandfcustom which does not properly deserve
o the e o .law at all, and certainly does not belong
or i tsr?lxlfmce gf a professor called.l upon to learn
of Enov]ac ?nothmg .but the truc indubitable law
Ocque:zj?f(}.« Can it .be that‘a fiark saying of
exister ”e 8, tlie ].Enghs}.l constltutllon has no real
ce” (elle n'existe point®), contains the truth of

H

21 See further on this point, Part IIT. post.
Tocqueville, (Buvres Compltes, i. 166, 167.
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Part L.

50 THE SOVEREIGNTY OF PARLIAMENT

The cumbersomeness and prolixity of English statute
law is due in no small measure to futile endeavours of
Parliament to work out the details of large legislative
changes. This evil has become so apparent that in
modern times Acts of Parliament constantly contain
provisions empowering the Privy Council, the judges,
or some other body, to make rules under the Act for
the determination of details which cannot be settled
by Parliament. But this is only an awkward miti-
gation® of an acknowledged evil, and the substance no
less than the form of the law would, it is probable, be
a good deal improved if the executive government of
England could, like that of France, by means of decrees,
ordinances, or proclamations having the force of law,
work out the detailed application of the general
principles embodied in the Acts of the legislature.”
In this, as in some other instances, restrictions wisely
placed by our forefathers on the growth of royal power,
are at the present day the cause of unnecessary
restraints on the action of the executive government.
For the repeal of 31 Henry VIIL, c. 8, rendered

1 A critic has objected to the words “awkward mitigation of an
acknowledged evil” on the ground that they condemn in England a
system which as it exists abroad is referred to as being not without
great practical utility. The expression objected to is, however,
justifiable, Under the English system elaborate and detailed statutes
are passed, and the power to make rules under the statute, eg. by
order in council or otherwise, is introduced only in cases where it
is obvious that to embody the rules in the statute is either highly in-
expedient or practically impossible. Under the foreign, and especially
the French system, the form of laws, or in other words, of statutes, is
permanently affected by the knowledge of legislators and draftsmen
that any law will be supplemented by decrees. English statutes
attempt, and with very little success, to provide for the detailed execu-

tion of the laws enacted therein. Foreign laws are, what every law

ought to be, statements of general principles.
2 See Duguit, Manuel de Droit Public Frangais—Droit Constitu-

tionnel, ss. 140, 141.
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governmental legislation, with all its defects and
merits, impossible, and left to proclamations only
such weight as they might possess at common law.
The exact extent of this authority was indeed for
some time doubtful. TIn 1610, however, a solemn
opinion or protest of the judges® established the
modern doctrine that royal proclamations have in no
sense the force of law ; they serve to call the attention
of the public to the law, but they cannot of themselves
Impose upon any man any legal obligation or duty not
imposed by common law or by Act of Parliament. In
1766 Lord Chatham attempted to prohibit by force of
proclamation the exportation of wheat, and the Act of
Indemnity (7 George I1L, c. 7), passed in consequence
of this attempt, may be considered the final legislative
disposal of any cldim on the part of the Crown to
make law by force of proclamation.

The main instances ? where, in modern times, pro-

1 . ,
o lsie: S(());i.e, 12 Rep. p. 74 ; and Gardiner, History of England, ii.
.2 In rare instances, which are survivals from the time when the
King of England was the true « sovereign ” in the technical sense of
that term, the Crown exercises legislative functions in virtue of the
Prerogati‘ve. Thus the Crown can legislate, by proclamations or orders
1n council, for a newly conquered country (Campbell v. Hall, Cowp
204), and has claimed the right, though the validity thereof ls, doubt:
ful, to legislate for the Channel Islands by orders in council. In the
JSV[atter of the States of Jersey, 9 Moore P. C., n. s 184, 262. See
Stephen, Coinmentaries (8th ed.), i. pp. 100-102. ¢ The Channel Islands
ll;deed claim to have conquered England, and are the sole fragments
%ri?'eil dukedom of No.rma.ndy which still continue attached to the
(1t1s ‘Crown. For this reason, in these islands alone of all British
POSBE}SSlons does any doubt arise as to whether an Act of the imperial
isairrll?ment is of its own force binding law. In practice, when an Act
P Ooende.d to a-pply to them, a section is inserted authorising the King
i anduncﬂ to issue an OrdeI: for the application of the Act to these
. Org(,] am_l requiring -the registration of that Order in the islands, and
Bccord; er in Cou.ncll is made by the King and registered by the States
Ingly.”  Sir H. Jenkyns, British Rule and Jurisdiction beyond the
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CHAPTER VII

THE RIGHT OF PUBLIC MEETING®

TrE law of Belgium ? with regard to public meetings
is contained in the nineteenth article of the constitu-
tion, which is probably intended in the main to re-
produce the law of England, and runs as follows :—

“Art. 19. Les Belges ont le drowt de sassembler
“ pansiblement et sans armes, en s¢ conformant aux
“lots, quv peuwvent rdgler Uexercice de ce drot,
“sans nédanmoins le sowmettre & une autorisation
“ préalable.

“ Cette disposition ne sapplique point aux ras-
“ semblements en plein avr, qui restent entiérement
“ soumas aux lois de police.”*

The restrictions on the practice of public meeting
appear to be more stringent in Belgium than in
England, for the police have with us no special
authority to control open-air assemblies. Yet just
as it cannot with strict accuracy be asserted that

1 See generally as to the right of public meeting, Stephen,
Commentaries, iv. (14th ed.), pp. 174-178, and Kenny, Outlines of
Criminal Low (3rd ed.), pp. 280-286. See Appendix, Note V.,
Questions connected with the Right of Public Meeting.

2 See Law Quarterly Review, iv. p. 159. See also as to right of
public meeting in Ttaly, ¢bid. p. 78 ; in France, ibid. p. 165; in
Switzerland, tbid. p. 169 ; in United States, 1bid. p. 257. See as to
history of law of public meeting in France, Duguit, Manuel de Drost
Constitutionnel, pp. 554-559.

8 Constitution de la Belgique, art, 19,

266
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English law recognises the liberty of the press, so it
can hardly be said that our constitution knows of
such a thing as any specific right of public meeting.
No better instance can indeed be found of the way
in which in England the constitution is built up
upon individual rights than our rules as to public
assemblies. The right of assembling is nothing more
than a result of the view taken by the Courts as to
individual liberty of person and individual liberty of
speech. There is no special law allowing 4, B, and
C to meet together either in the open air or else-
where for a lawful purpose, but the right of 4 to go
where he pleases so that he does not commit a
trespass, and to say what he likes to B so that his
talk is not libellous or seditious, the right of B to do
the like, and the existence of the same rights of C,
D, E, and F, and so on ad wmfinitum, lead to the
consequence that 4, B, C, D, and a thousand or ten
thousand other persons, may (as a general rule)' meet
together in any place where otherwise they each
have a right to be for a lawful purpose and in a
lawful manner. A4 has a right to walk down the
High Street or to go on to a common. B has the
same right. €, D, and all their friends have the same
right to go there also. In other words, 4, B, C
and D, and ten thousand such, have a right to hold
a public meeting; and as 4 may say to B that he
thinks an Act ought to be passed abolishing the
House of Lords, or that the ITouse of Lords are
bound to reject any bill modifying the constitution

1 It is not intended here to express any opinion on the point
whether an agreement on the part of A, B, and ! to meet together
may not under exceptional circumstances be a conspiracy.
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