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PREFACE TO VOLUME VI, 

IT was with the help of my brother that  this work on the 
history of Mediaeval Political Theory was begun in 1892 ; 
indeed his article on " The Political Theory of S t  Thomas 
Aquinas " in the ' Scottish Review,' 1896, was its first published 
form. He was one of the pupils of Arnold Toynbee a t  Balliol, 
and though what he learned from him was mainly in Economics, 
i t  was from him, I think, that he learned not only the signifi- 
cance of Economic History and Theory, but also the importance 
of the history of Political Thought. During the many years 
of his long service in the Government of India, 1880 to 1916, 
and in spite of the pressure of his public work, he contributed 
by his continual sympathy and his careful judgment and 
criticism to help and correct this work ; and happily, in the 
years after his retirement in 1916 he was able to write a large 
part of Volume V. I had hoped to finish, as I had begun, 
with his help, but t,his was not to be, for he died in 1934, and 
I can only express something of what he was and did by 
dedicating this volume to his memory-the memory of an 
honourable, just, and kindly man, and an indefatigable scholar. 

Till the last year of his life he was occupied with the materials 
for thiu volume, and happily something of his work I have been 
able to include in it, but only a little of that which he was 
preparing. This has unavoidably compelled the omission of 
one very important subject which we had hoped to treat in 
this volume, as in former ones-that is, the relations of the 
Temporal and Spiritual Powers-and I fear that i t  is too 
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late to hope to be able to deal with this. I greatly regret 

this, but at the same time I feel that in the fourteenth century, 
and still more in the fifteenth and sixteenth centuries, these 
relations must be studied under terms in many ways very 
different from those under which we have dealt with them 
in these volumes. 

With the downfall of Boniface VIII. the long conflict 
between the Papacy and the Empire had, as it seems to me, 
really come to an end. No doubt it was renewed in the 
struggle between the Popes and Henry VII. and Louis of 
Bavaria, and it may oven be said that this ended in the success 
of the Popes ; but the Declaration of the Electors at Rhense 
in 1338 seems to indicate that there was little real significance 
in this. 

Again, while there were in the fourteenth century several 
treatises like those of Augustinus Triumphus which asserted 
the theory of the temporal supremacy of the Popes in the 
strongest terms, these do not seem to add anything of import- 
ance to the contentions of Innocent IV., or Hostienis, or 
Egidius Romanus, or James of Viterbo. 

The truth is, as it seems to me, that from the fourteenth cen- 
tury the history of the relations of the Temporal and Spiritual 
authorities, while wo must not overlook the great import- 
ance of Papal authority, must be studied primarily under the 
terms of the relations of Church a,nd State within the separate 
nations. This is true of the fourteenth and fifteenth centuries, 
and even more of the sixteenth, and that not only in the 
Reformed but also in the Catholic countries. These questions 
are so important that their proper treatment would require 
a detailed examination of the circumstances and the literature 
of the subject in each of the more important Western countries, 
and t,his is a task of a formidable complexity and magnitude. 

At, almost the same time as our last volume appeared, there 
was published the most important and valuable work of Pro- 
fessor J. W. Allen, ' A History of Political Thought in the 
Sixteenth Century,' and I would express both my high admira- 
tion for this admirable and illuminating work and also my 
obligation to it for much information. I trust that our readers 

will recognise that what we have attempted in this volume 
on the sixteenth century is not like Professor Allen's work, 
a detailed study of every important aspect of the rich and 
varied '' Political Thought ' 7  of that century, but a treatment 
of it, primarily, in its relation to that of the Middle Ages. 

Among other important works recently published, I should 
wish to draw the attention of historical students to the very 
valuable work of Professor Ercole of Palermo, 'Da Bartolo 
all' Althusio,' and to the excellent work on the Political 
Theory of Hooker by Professor A. P. d1Entr8ves of Pavia. 

I must also express my great obligation to the late Professor 
G. Fournisr of Paris in directing my attention to the sources 
of information on the French Civilians of the sixteenth cen- 
tury, and I should wish to express something of the regret 
that every sorious student of medizval civilisation must feel 
a t  the Ioss which we have suffered in the death of so great, 
so learned, so judicial a student of Canon Law. We are indeed 
glad that he was able to complete his work on the Collections 
of Canon Law from Pseudo Isidore to Gratian ; and we look 
forward to the forthcoming treatment of Gratian himself by 
Fournier's learned successor in Paris, Professor Le Bras. 

By the kindness of Professor Giorgio del Vecchio of Rome, 
one chapter of this work (Chap. 11. Part 11.) was translated 
into Italian and published in the ' Rivista Internationale 
di filosofia del diritto.' 

I cannot end without once again expressing my profound 
indebtedness to Dr R. Lane Poole, the most learned of English 
mediaeval scholars. Looking back after fifty years I remember 
not only his continual kindness to an immature student, but 
also that i t  was from his ' Illustrations of Mediaval Thought ' 
that I first learned something of the real character of the 
poIitica1 principles of the Middle Ages. 

A. J. CARLYLE. 
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E R R A T A .  

Page 4. For " 1310" read " 1311." 
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,, 225, note 1. Omit " Super," read " Sopra." 
,, 284, note 2. In reference, read " note 1." 
,, 297, note 1. Omit comma after " credidit." 
,, 430. Line 15 from bottom, omit marka of quotation after 

" him." 



P A R T  I. 

FOURTEENTH CENTURY. 

WE have Eieen in earlier volunles that the political principles 
of the &fiddle Ages were clear and intelligible, and that, 
though the forms of the organisations in which they expressed 
themselves were in many respects different from those of the 
present day, the principles themselves were really not very far 
removed from our own. The confusion about this which is still 
to be found in the minds of some peoplc is simply a confused 
ignorance. The medieval world was a rational world ; indeed, 
as has sometimes been suggested, its defect was that i t  was 
somewhat too rational. The great schoolmen, especially, 
appear to us sometimes to have too great a confidence in the 
power of the humall reason to analyse the complexity of 
human life. However this may be, the political thinkers of 
thcl twelfth and thirteenth centuries are to us intelligible and 
rational. 

I t  is very different when we come to some of tho political 
idea& of the seventeenth century ; i t  is dificult to say which 
seams to us most irrational : the absurdity of the theory 
of the divine right of the monarch, or the absurdity of 
the theory of the absolute s~vereignty of the State as 
rcDrescnted by Hobbes. It is no doubt true that we can 
recognise behind both these absurdities some historical con- 
ditions which serve to explain their appearance, but they do 
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not justify them. To us these conceptions seem, 'snd indeed 
they we, irrational and mischievous. The conception of the 
divine right of the monarch has happily, oven if only in our 
days, disappeared, and the thcoly of the absolute ~ 0 v e r e i g n t ~  
of the State only lingers on among politically uneducated - - 
people or societies. 

Our task, then, in thiu volume, is clear ; we have to con- 
sider, first, the continuity of political civilisation, and, 
secondly, the conditions or circumstances under which this 
continuity was in part interrupted by the rea13pearance of 
that confused orientalism of Gregory the Great, the theory of 
the divine right of the monarch, and by the appearance of 
the conception of t.hc absolute powa  of the prince, in the 
State. 

CHAPTER I. 

THE SOURCE AND AUTHORITY OF LAW: CONSTITLT- 
TIONAL PRACTICE AND GENERAL THEORY. 

WE have seen that the most important political conception 
of the &fiddle Ages was the conception of the supremacy of 
law, the law which was the expression, not merely of the will 
of the ruler, but of the life of the community ; and this life, 
which expressed itself in the customs, and therefore the law 
of the community, was conceived of as itself the expression 
of moral principles. The law was supreme, because i t  was the 
expression of justice ; the unjust law was not law a t  all. 
This conception can, as we have shown, be traced through 
all mediaevalliterature from the ninth century to the thirteenth. 
I t  is sometimes expressed in the technical terms of the deriva- 
tion of JUS from Justitia, or of the subordination of all positive 
law to the natural law, sometimes in the more popular terms 
of the distinction between the king and the tyrant. 

It is then these profound conceptions of the real nature of 
political authority which the Middlc Ages handed down to 
the modern world, and our first task is to consider how far  
these conceptions may have been modificd in the period with 
which we are now dealing. We begin, therefore, with the 
consideration of the concephion of the immediate source of 
the authority of the positive law of a political community. 

As we have, in former volumes, endcavourcd to show, thcre 
Was from the twelfth century a t  least a divergence between 
what we have called the normal conceptions and practice of 
m('diaeval society, end the theory of some a t  least of the 
8tndent~ and teachers of the Roman law, and we shall have 
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to consider this divergence carefully in the period with which 
we are now dealing, and shall have to ask how far the absolutist 
theory of some of the great civilians may have modified the 
traditional political principles of medizeval society. 

We begin with some observations on the actual methods of 
legislation in the fourteenth century. 

There is a noteworthy phrase in the coronation oath of 
Edward 11. and ldward 111. of England, which will serve to 
express the constitutional procedure and theory of the time. 
They swear to hold and maintain, not only the laws and cur- 
toms granted by former kings, but also the laws and lawful 
customs which the community shall have ch0sen.l The words 
express both the place of custom in the system of mediseval 
law, and also the recognition of the principle that laws derive 
their authority, not only from the consent of the king but 
from the determination of the community. The words in 

which the ordinances of 1310 were annulled in 1322 only 
add to this the statement of the method in which the drter- 
mination of the king, tho barons, and the whole community 
was to be expressed-aU those matters which are to be estab- 
lished for the kingdom and people are to be discussed, agreed 
upon, and established in Parliament by the king, with the 
assent of the prelates, counts, barons, and the community 
of the kingdom, as had heretofore been the custom? 

It is interesting to observe the parallel between these 
conceptions and those of the Cortes of Castile at Burgos in 1379, 
and at Bribiesca in 1387. At Burgos the Cortes complained 
that certain persons produced " Cartas " (bricls) annulling 
ordinances made by the king in the Cortes, and petitioned 

1 Rymer, ' Fcedera,' vol. iii. p. 6 3  : 
"Sire, yraunte vou4 a tonir e t  gardor 
les ~ o y s  et les custumes droitureleti, 
les quiels la Communaute de votre 
Roia~ln~o  aura odeu, ot 10s dofcndrez 
e t  afforterez, a1 honur de Dieu, a 
vostre poer. Jeo les graunte e t  pro. 
molto." Cf. Id.  id., vol. iv. p 244. 

2 The Statutes of the Realm,' vol. i. 

p. 189 : " Mes les choses q. s'rount a 
ostablir . . . pour lestat du roialmc 
e t  du peuple, soient tretes, accordees, 
establiea. on parlementz, par notro 
Seigneur le Itoi, et par l'assont des 
Prolatr,, Countes ot Barouns, et la 
communalte du roialme ; auvint come 

ad  este accustu~ne cea enarere." 
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the killg that not'hing done in the Cortes should be undone 
excel't; by the Cortes. The king, Juan I., seems in his reply to 

a little evasive and to reserve to himself sorne freedom of 
1 (of suspending or dispensing). 

~t ~ribiesca, however, Juan I. laid down in the most 
terms that royal briefs (Cartas), which were contrary to 

custoln or law, were not to be re,garded, that the royal officials 
were not to seal any briefs which contained " non obstante " 
clauses, and that laws, customs and ordinances were not to be 
annulled except by ordinances made in the Cortes.2 

These are statements of Constit~tional practice, and when 
we consider the actual methods or forms of legislation we find 
that there was no other method of legislation in Castile than 
that of the king acting with the advice, in earlier times, of his 
prelates, nobles and magnates, and as the representative 
system developed, of the prelates, nobles and delegates of the 

1 ' Cortes of Castile,' vol. ii. 22, 37 
(1379) : " Otrosy nos pedioron por 
merced quo por algunos omos do 
nuestros sennorios ganan cartas para 
desittar 10s ordinamientos que nos 
fezimos enlas Cortes e ayuntamiontos 
por servicio de Dios s t  nueetro : e que 
mandnsemos, quelm tales cartas que 
sean obdedecidns e non cunplydas, e lo 
quo es fecho por CorLes o por ayunta- 
micntos quo non se puede dos fazor 
por 10s tales cartas, saluo por Cortes. 

A csto respondemos que nos auemos 
ordonado quolas cartas que fueren 
galladas contra drrecho quo sean 
0bedo;idas e non cunplydas fasta qua 
"0s searnos rrcquerido dello ; pero en 
"azon do desatar 10s ordenamientos o 
ddos dexar en su cstado nos faromos 
On ello 10 quo ontandieremos que 
cunple a nupitro servicio." 

2 6 

Cortss of Castile,' ii. 28, Tercero 
Tractado, 9 (1387):  " E t  por que 
nUestra voluntad es quela juaticia 
florozca~ 0 las cosas quo contra olla 
podies~en vonir non ayan poder dola 
cO1ltrariar, Cstablescemo~ que si en 
nueatras cartas mandarernos alguna 

caufia que sea contraley fuero o derocho. 
qupla tal carta ssea obedescida e non 
conplida, non enbargarlle que onla 
dicha carta faga menqion espoyial o 
general dela ley fuero o ordenamiento 

contra quien se de ; nin embargante 
otrosy que faga menpion espepial cloatn 
ley nuestra nin delas clausulas derrcga. 

torias enella contenidas ; ca nuestra 
voluntad es quelas t d e s  cartas non 
aysn efecto. 

E t  otrossy que les fueros ualedores e 
leyes e ordinamientos que non fueron 
rrevocatoa por otras, non sean periu. 
dicados synon por ordinamiontos fochos 
en Cortes, maguer quo enlas cartas 
ouiese las majoros firmezas quo pudi. 
esen ser puestas. 

E todo lo que en contrario desta 
ley se feziaso, nos lo damos por ninguno, 
at mandamos alos de nuestro consoio o 
alos nuestros oydores e otros oficialrv 
quales quier, so pena de perdor 10s 
oficioe, qne non firmen carta alguna o 
dcuala enque be contonga, ' non embar- 
gante loy o derecho o ordonamiento.' 

E esna mesma pena aya el esrrlvano 
quela tal carta o aluala firmare." 
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oities. There is really no trace of any other system in Castile 
or England, and it is a curious misconception which has led 
some serious historical writers to speak as though the legis- 
lative authority in Castile belonged to the king alone. This 
has arisen partly from a hasty interpretation of the phrases 
which describe the law as the king's law, and such phrases 
as those used by Alfonso XI. of Castile in issuing a new law- 
book at the Cortes of Alcala do Henares in 1348 : " E t  por 
que a1 Rey pertenesce el poder de fazer fueros e leyes e delas 
entrepretar e declarar e emendar." l We have pointed out 
in the last volume that the similar phrase used by Alfonso X. 
in the ' Especulo ' cannot be taken to mean that he claimed an 
absolute or sole right to make or unmake law, but only that 
no law could be made without him, and that it was his part to 
promulgate or declare the law.z And it must be observed that 
in issuing the new law book at Alcala, Alfonso XI. was acting 
with the counsel of the prelates and nobles and the good men 
of the c i t i e ~ , ~  and that it was in this same Cortes that the 
great law book of Alfonso X., the ' Siete Partidas,' was first 
formally recognised as having legal authority, for it had not 
hitherto been promulgated by the king or received as law.4 

With regard to France it is more difficult to speak precisely ; 
while, as we shall see in a later chapter, there is frequent men- 
tion of the States general, and of the Provincial Estates, the 
former at least did not meet so regularly as Parliament in 
England, or the Cortes in Castile, and it is more difficult, 

1 ' Cortes of Castile,' i. 52, 64. Siete Partidas quo el Rey Don Alfonso 

Cf. vol. v. pp. 56-58. nuestro vlsauelb mando ordenar, commo 

8 ' Cortes of Castile,' i. 52 : " Por quier que f a ~ t a  aqui non so fabla que 

ende nos Don Alfonso . . . con conseio fuesen publicadar por mandado do1 

delos perlados e rricos e caualleros, e Roy, nin fuoron auidas, nin respibidas 

ommos buenos quo son connusco en por loyes; pero nos mandamos las 

estas Cortes quo mundarnos fazor en rrequerlr e concentnr e emendar en 

Alcala do Henaros . . . fazemos e Jgunas cosas que cunplia. Et asy 
cstablescemos estas leyes quo so concertadas o emendadas porque fueron 
signon." sacadas e tomadas delos dichos 

Id. id., 52. 64 : " E 10s pleitos e sanctos Padres o dolos derochos e dichos 

contiendas quo so non podieren librar clo muchos sabioa antiques, o do fucros 

por las loyes deste libro e por 10s dicho!! e de costumbres antigos, do Espanno, 

fuoros, mandamos que se libren per Ins damos la9 por neustraa loyes." 

loyes contenidas enlos l~bros dolas 

CHAP. 1.1 THE LAW: PRACTICE AND THEORY. 7 

therefore, to make precise statements about the methods of 
legislatIion ; but it seems, from examining the collection of 
Xoyal Ordinances, that, so far as these can be described as 
having the nature of law, they were promulgated under the 
same terms as those of the thirteenth century, by the great 

sometimes with reference to the barons and others, 
sometimes with the advice of the estates.1 

The formulas of legislation in the Empire me more ex~licit. 
L - 7  and seem to imply ~.~ormally the presence of the members 

of the Diet.2 

We can now turn to the general theory of the legislative 
authority in the fourteenth century. It seems hardly 
nocearsary to cite the opinions of the English writers, for it is 
obvious that they adhere to, and indeed frequently simply 
repeat, the opinions of Bracton. 

Brit!.on represents the king as issuing a law book, and as 
colnmanding that it was to be obeyed in England and Ireland, 
but reserves the right to repeal or annul these laws with the 
consent of the barons and counts and the other members of 
his PIeta restates almost literally the judgments of 
Bracton. The king has indeed no equal, but i t  is the law which 
has made him king, and i t  is therefore right that he should 
recognise the authority of the law.4 The king can do nothing 
except that which he can do lawfully, and the saying that the 
prince's pleasure has the force of law must be understood 
under the terms of the statement that i t  was from the " lex 
regis" that he derived his authority, and that, therefore, it 
is to be understood that that only is law which has been made 
after due deliberation by the advice of the " magnates " and 

1 '  Recueil des anciennos Lois Fran. 
caises '-e.g., vol. iii. p. 315 . vol. v. 
PI' 5, 156. 
' Cf. Introduction to the Golden 

Bull of 1356. Sonokenburg and 
Scllmaus, ' Neuo Sammlung der Reich- 
abschiede,' vol. i. p. 46. 

Britton, i. Prologue : " Edouurd 
par la pracei Deu Roi de Engletorre. 

. . . E t  volums et commund~~ms qe par 
tu t  Engletorre e t  tut  Hyrelaunde solent 
issi usez e t  tonus en tous poynta, sauve 
a nous do rcpder 10s e t  do engter 
e t  de amenusor et de amender a totes 
10s foiz, qn nous vcrums qe bon serra, 
par lo assent de nos Countes ot 
Bnrouns e t  sutrcs do nostor conseyl." 

Flota, i. 5, 4. 
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