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PREFACE TO VOLUME VL

It was with the help of my brother that this work on the
history of Medieval Political Theory was begun in 1892 ;
indeed his article on ¢ The Political Theory of St Thomas
Aquinas " in the ¢ Scottish Review,” 1896, was its first published
form. He was one of the pupils of Arnold Toynbee at Balliol,
and though what he learned from him was mainly in Economics,
it was from him, I think, that he learned not only the signifi-
cance of Economic History and Theory, but also the importance
of the history of Political Thought. During the many years
of his long service in the Government of India, 1880 to 1916,
and in spite of the pressure of his public work, he contributed
by his continual sympathy and his careful judgment and
criticism to help and correct this work ; and happily, in the
years after his retirement in 1916 he was able to write a large
part of Volume V. I had hoped to finish, as I had begun,
with his help, but this was not 1o be, for he died in 1934, and
I can only express something of what he was and did by
dedicating this volume to his memory—the memory of an
honourable, just, and kindly man, and an indefatigable scholar.

Till the last year of his life he was occupied with the materials
for this volume, and happily something of his work I have been
able to include in it, but only a little of that which he was
preparing. This has unavoidably compelled the omission of
one very important subject which we had hoped to treat in
this volume, as in former ones—that is, the relations of the
Temporal and Spiritual Powers—and 1 fear that it is too
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late to hope to be able to deal with this. I greatly regret
this, but at the same time I feel that in the fourteenth century,
and still more in the fifteenth and sixteenth centuries, these
relations must be studied under terms in many ways very
different from those under which we have dealt with them
in these volumes.

With the downfall of Boniface VIII. the long conflict
between the Papacy and the Empire had, as it seems to me,
really come to an end. No doubt it was renewed in the
struggle between the Popes and Henry VII. and Louis of
Bavaria, and it may even be said that this ended in the success
of the Popes ; but the Declaration of the Electors at Rhense
in 1338 seems to indicate that there was little real significance
in this.

Again, while there were in the fourteenth century several
treatises like those of Augustinus Triumphus which asserted
the theory of the temporal supremacy of the Popes in the
strongest terms, these do not seem to add anything of import-
ance to the contentions of Innocent IV., or Hostienis, or
Egidius Romanus, or James of Viterbo.

The truth is, as it seems to me, that from the fourteenth cen-
tury the history of the relations of the Temporal and Spiritual
authorities, while wo must not overlook the great import-
ance of Papal authority, must be studied primarily under the
terms of the relations of Church and State within the separate
nations. This is true of the fourteenth and fifteenth centuries,
and even more of the sixteenth, and that not only in the
Reformed but also in the Catholic countries. These questions
are so important that their proper treatment would require
a detailed examination of the circumstances and the literature

of the subject in each of the more important Western countries,
and this i a task of a formidable complexity and magnitude.

At almost the same time as our last volume appeared, there
was published the most important and valuable work of Pro-
fessor J. W. Allen, ¢ A History of Political Thought in the
Sixteenth Century,’ and I would express both my high admira-
tion for this admirable and illuminating work and also my
obligation to it for much information. I trust that our readers
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will recognise that what we have attempted in this volume
on the sixteenth century is not like Professor Allen’s work
a detailed study of every important aspect of the rich and’
varied ¢ Political Thought ”’ of that century, but a treatment
of it, primarily, in its relation to that of the Middle Ages.

‘Among other important works recently published, I should
wish to draw the attention of historical students to the very
valuable work of Professor Ercole of Palermo, ‘ Da Bartolo
all’ Althusio,” and to the execelleni work on the Political
Theory of Hooker by Professor A. P. d’Entréves of Pavia.

I must also express my great obligation to the late Professor
G. Fournier of Paris in directing my attention to the sources
of information on the French Civilians of the sixteenth cen-
tury, and 1 should wish to express something of the regret
that every serious student of medimval civilisation must feel
at the loss which we have suffered in the death of so great
80 learned, so judicial a student of Canon Law. Wae are indeed’
glad that he was able to complete his work on the Collections
of Canon Law from Pseudo Isidore to Gratian ; and we look
forward to the forthcoming treatment of Gratian himself by
Fournier’s learned successor in Paris, Professor Le Bras.

By the kindness of Professor Giorgio del Veecchio of Rome

one chapter of this work (Chap. IL. Part II.) was translatedi
into Ifalian and published in the ¢ Rivista Internationale
di filosofia del diritto.’
. I cannot end without once again expressing my profound
mde?btedness to Dr R. Lane Poole, the most learned of English
medimval scholars. Looking back after fifty years I remember
not only his continual kindness to an immature student, but
algo that it was from his ¢ INustrations of Medimval Thou,ght !
that I first learned something of the real character of the
political principles of the Middle Ages.

A. J. CARLYLE.

March 1936,
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PART L

FOURTEENTH CENTURY.

INTRODUCTION.

WE have seen in carlier volumes that the political principles
of the Middle Ages were clear and intelligible, and that,
though the forms of the organisations in which they expressed
themselves were in many respects different from those of the
present day, the principles themselves were really not very far
removed from our own. The confusion about this which is still
to be found in the minds of some people is simply a confused
ignorance. The medismval world was a rational world ; indeed,
a5 has sometimes been suggested, its defect was that it was
somewhat too rational. The great schoolmen, especially,
appear to us sometimes to have too great a confidence in the
power of the human reason to analyse the complexity of
human life. However this may be, the political thinkers of
the twelfth and thirteenth centuries arc to us intelligible and
rational.

' 1t is very different when we come to some of the political
ldeas of the seventeenth century ; it is difficult to say which
Becms to us most irrational: the absurdity of the theory
of the divine right of the monarch, or the absurdity of
the theory of the absolute sovereignty of the State as
Tepresented by Hobbes. It is no doubt true that we can
Tecognise behind both these absurdities some historical con-
ditions which serve to explain their appearance, but they do
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these conceptions seem, ‘aﬂ}d indeed
mischievous. The conception :of the
appily, even if only in our
of the absolute sovereignty
politically uneducated

not justify them. To gs
they are, irrational an

divgle riZght of the monarch has h
days, disappearcd, and the theory
ot‘uthe State only lingers on among

P fcgfézs'in this volume, is clear; we .ha,v.e to 001(11-
i o et the, continuity of political ClVl]lS&th]:.l, and,
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gﬁzzlsgnfised orientalism of Gregory the Great, thee:’?;agzz °
the divine right of the monarch, and by the app
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the conception of the absolute power of the primnce, in
State.

CHAPTER 1.

THE SOURCE AND AUTHORITY OF LAW :; CONSTITU-
TIONAL PRACTICE AND GENERAL THEORY.

WE have scen that the most important political conception
of the Middle Ages was the conception of the supremacy of
law, the law which was the expression, not merely of the will
of the ruler, but of the life of the community ; and this life,
which expressed itself in the customs, and therefore the law
of the community, was conceived of as itself the expression
of moral principles. The law was supreme, because it was the
expression of justice; the unjust law was not law at all.
This conception ean, as we have shown, be traced through
all medizeval literature from the ninth century to the thirteentl.
It is sometimes expressed in the technical terms of the deriva-
tion of Jus from Justitia, or of the subordination of all positive
law to the natural law, sometimes in the more popular terms
of the distinction between the king and the tyrant.

It is then these profound conceptions of the real nature of
political authority which the Middle Ages handed down to
the modern world, and our first task is to consider how far
these conceptions may have been modified in the period with
which we are now dealing. We begin, therefore, with the
consideration of the conception of the immediate source of
the authority of the positive law of a political community.

A8 we have, in former volumes, endcavoured to show, there
Wwas from the twelfth cenlury at least a divergence between
What we have called the normal conceptions and practice of
Medigval society, and the theory of some at least of the
Students and teachers of the Roman law, and we shall have
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to congider this divergence carefully in the period with which
we are now dealing, and shall have to ask how far the absolutist
theory of some of the great civilians may have modified the
traditional political principles of medizval sociely.

We begin with some observations on the actual methods of
legislation in the fourteenth century.
There is a noteworthy phrase in the coronation oath of
Taward II. and Bdward I1L. of England, which will serve to
express the constitutional procedure and theory of the time.
They swear to hold and maintain, not only the laws and cus-
toms granted by former kings, but also the laws and lawful
customs which the community shall have chosen.! The words
express both the place of custom in the system of medieval
law, and also the recognition of the principle that laws derive
their authority, not only from the consent of the king but
from the determination of the community. The words in
which the ordinances of 1310 were annulled in 1322 only
add to this the statement of the method in which the deter-
mination of the king, the barons, and the whole community
was to be expressed—all those matters which are to be estab-
lished for the kingdom and people are to be discussed, agreed
upon, and established in Parliament by the king, with the
assent of the prelates, counts, barons, and the community

of the kingdom, as had heretofore been the custom.?

It is interesting to observe the parallel between these
conceptions and those of the Cortes of Castile at Burgos in 1379,
and at Bribiesca in 1387. At Burgos the Cortes complained
that certain persons produced « Cartas ”’ (briefs) apnulling
ordinances made by the king in the Cortes, and petitioned

p. 189: * Mes les choses g. s'rount a
establir . . . pour lestat du roialme
et du peuple, goient tretes, accordees,
establies, eu parlementz, par notré
Seigneur le Toi, et par Vassent des
Prelatz, Countes et Barouns, ot la
communsalite du roialme ; auxint come
ad este accustume cea enarere.”

1 Rymer, ¢ Foeders,’ vol. iii. p. 63:
“ 8ire, graunte vous b lenir et garder
les Loys et les custumes droitureles,
les quiels la Communaute de votre
Roigume aura esleu, ot les defondrez
et afforterez, al honur de Dieu, &
vosire poer. Jeo les graunte ot pro-
motte.” Cf. Id. id., vol. iv. p 244.

2 ¢rfho Statutes of the Realm,’ vol. i.
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the king that nothing done in the Cor
except by the Cortes. The king, Juan Ife:e:11;1(;]1ilr(11 h][;se runilone
be a little evasive and to reserve to himself some fr gp ¥
action ! (of suspending or dispensing). cedom of
At Bribiesca, however, Juan I. laid down in th
explicit terms that royal briefs {(Cartas), which were comte -
custom or law, were not to be regarded, that the roval rgiry .
were not to seal any briefs which contained “ non };b (‘Z GI&I’S’
clauses, and that laws, customs and ordinances were . tante
a,u;glled except by ordinances made in the Cortes.? nottobe
ese. are statements of congtitution ico
we consider the actual methods or form: 10%) ;:gslfazljr? (wlzv(:v 111132
:ltllaz t?zx}'le Was 1o qther method of legislation in Castile than
at of the king acting with the advice, in earlier times, of hi
prelates, nobles and magnates, and as the repr ’O _hlS
system developed, of the prelates, nobles and delepg;tS:snngH:Z:

b “Cortes of Castile,” vol. ii. 22, 37
(1379):  “Otrosy nos pedieron por
merced que por algunos omes do
nuestros sennorios ganan cartas para
des.atar los ordinamientos que nos
fezimos .enla,s Cortes e ayuntamicntos
por servicio de Dios et nuestro: e que
mandasemos, quelas tales cartas que
sean obdedecidas e non cunplydas, e lo
qL}e es fecho por Cortes o por a.yt’lnta-
mientos que non se puede des fazer
por los tales cartas, saluo por Cortes

A esto respondemos que nos a,uenios
ordenado quelas cartas que fueren
Eizgda‘s contra  derecho que sean
obe ;;;i?s e non cl:lnplydas fasta que
s vs rroquerido dello; pero en
Aol © desatar los ordenamientos o
o euoexl&or e;uesu :Sf&d0~ nos faremos
cunple 5 ol 2o} ?I:Adlel‘emOS que

e ro S&‘Z"VICIO."
Tmcmdo,esg of( lgzstlle,’“ii. 28, Tercero
. 7): Et por que

8 voluntad es la  juatici
ﬂorezca, o quela  justicia
Podiosmn s 03as quo contra ella
P mr non ayan poder dola,
- ,c a;‘:izbleqcemom que si en

% mandaremos alguna

causa que sea contra ley fuero o derccho
quela tal carta sses obedescida e nox;
c?nplida, non enbargante que onla
dichs carta faga mengion espegial o
general dela ley fuero o ordenamienta
contra quien se de; nin embargante
otrosy que faga mengion espegial desta
ley'nuestra nin delas clausulas derroga-
torias enella contenidas; ca nuestra
voluntad es quelas tales cartas non
ayan efecto.

Et otrossy que les fueros ualedores e
leyes e ordinamientos que non fueron
n:evocutos por otras, non sean periu-
dicados synon por ordinamientos fechos
en. Cortes, maguer que enlas cartag
ouiese las majores firmezas que pudi-
esen ser puestas.
| E tod? Io que en contrario desta
ey se feziage, nos lo damos por ninguno,
et mandamos alos de nuestro conseio e’
alos nuestros oydores e otros oficiales
quales quier, so pena de perder los
oficios, que non firmen carta alguna o
aleuala enque se contenga, ‘ non embar-
gante ley o derecho o ordenamiento.’

E essa mesma pena aya el escrivano
quela tal carta o aluala firmare,”
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cities. There is really no trace of any other system in Castile
or England, and it is a curious misconception which has led
some serious historical writers to speak as though the legis-
lative authority in Castile belonged to the king alone. This
has arisen partly from a hasty interpretation of the phrases
which describe the law as the king’s law, and such phrases
as those used by Alfonso XI. of Castile in issuing a new law-
book at the Cortes of Alcala de Henares in 1348: “ Bt por
que al Rey pertenesce el poder de fazer fueros e leyes e delas
entrepretar e declarar e emendar.”! We have pointed out
in the last volume that the similar phrase used by Alfonso X.
in the  Especulo ’ cannot be taken to mean that he claimed an
absolute or sole right to make or unmake law, but only that
no law could be made without him, and that it was his part to
promulgate or declare the law.? And it must be observed that
in issuing the new law book at Alcala, Alfonso XI. was acting
with the counsel of the prelates and nobles and the good men
of the cities,® and that it was in this same Cortes that the
great law book of Alfonso X, the ‘Siete Partidas,” was first
formally recognised as having legal authority, for it had not
hitherto been promulgated by the king or received as law.?
With regard to France it is more difficult to speak precisely ;
while, as we shall see in a later chapter, there is frequent men-
tion of the States general, and of the Provincial Estates, the
former at least did not meet so regularly as Parliament in
England, or the Cortes in Castile, and it is more difficulf,

Siete Partidas que el Rey Don Alfonso
nuestro visaueld mando ordenar, commo
quier que fasta aqui non so fabla que
fuesen publicadas por mandado del
Rey, nin fueron auidas, nin resgibidas

1 ¢ Qortes of Castile,’ i. 52, 64.

z Cf. vol. v. pp. 56-58.

3 ¢Cortes of Castile,” i. 52: * Por
ende nos Don Alfonso . . . con conseio
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therefo?e, to make precise statements about the methods of
1egisla,t:10]l§ but it seems, from eéxamining the colleéti ) Of
Roy‘al Ordinances, that, so far as these can be describofl1 N
having the nature of law, they were promulgated undee t}?S
same .terms a8 those of the thirteenth century, by th ereat
council, sometimes with reference to the baro;l% Z d iy
gometimes with the advice of the estates.! s
The formulas of legislation in the Empire are more explicit

- bl

and seem to imply normall
of the Diet.2 y ¥y the presence of the members

thers,

We can now turn to the
‘ . general theory of the legislati
authority in 'the fourteenth century. yIt seem:gllsllzj:(ll;’e
ng:zﬁr{rr I’Sotcltt];a the opinions of the English writers, for it iz
ha, ey adhere to, and ind v s
repeayt, the opinions of Bractoil. e frequently simply
Coint{,on. represegts the king as issuing a law book and ag
oon ;rzzgfmg tt}llmt 1t was to be obeyed in England and’IreIand
ves the right to repeal or annul these 1 i ,
consent of the barons and cou her memboss o
: : nts and the oth
his council.® Fleta rest i et oF
. ates almost literally the j
Bracton. The kin i T i g et of
. g has indeed no equal, but it i i
" ; : loex y but it is the law wh
! :380 gn;z(leﬂium ]é;lng, and it i8 therefore right that he shmll(l}g
& authority of the law.4 The ki i
except that which he can dol : o o ine foing
cept awfully, and the saying ¢
prince’s pleasure has the force ’ e ot
of law must b
under the terms of the st o the e
] atement that it was £ «
: ’ . : rom the “1
i:%?b that he derived his authority, and that, therefore e;
e de undex:stood' that that only is law which has been méde
Ue deliberation by the advice of the “ magnates > and

delos perlados e rricos e caualleros, ©
ommes buenos que SON CONNUSCO €N
estas Cortes que mandamos fazer en

Alcala de Henares . . . fazemos e
ostablescemos estas leyes que se
siguen.”

¢ Id. id., 62, 64: “E los pleitos e
contiendas que se non podieren librar
por las loyes deste libro e por los dichos
fueros, mandamos que se libren per las
loyes contenidas enlos libros delas

por leyes; pero nos mandamos las
rrequerir e concentar e emendar en
algunas cosas que cunplia. Bt asy
concertadas ¢ emendadas porque fueron
sacadas e tomadas delos dichos
sanctos Padres e delos derechos e dichos
de muchos sabios antiquos, e de fueros
o de costumbres antigos, de Espanna,
damos las por neustras leyes.”

1 ¢
Recueil des anci i

eaises *—s.g., vol, ii?le;ne;l??ls Flwn-
bp. 5, 156. Mol
5 :1 Cf. Introduction to the Golden
S;; of ‘1356. Senckenburg and
" lmfa,us, Neuo Sammlung der Reich-
abschiede,’ vol. {. p. 46.

3
v Britton, i. Prologue : “ Edouard

T la gracei Deu Roi de Engletorre.

-+« Et volums et commandums qe par
'tuif Engletorre et tut Hyrelaunde sotent
1881 usez et tenus en tous poyntz, sauve
& nous de ropeler les et de enyter
et de amenuser et de amender a t‘otes
les foiz, g6 nous verums ge bon gerra,
par le assent de nos Countes ot’
Barouns et autres de noster conseyl.’*
* Fleta, 1. 5, 4.
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firming his judgment, but it really seems much more probable
that his principle that it is the universitas which is the source
of the authority of the ruler, is founded upon Roman Law
and upon the general mediseval conception of the source of
the authority of the ruler, which we have considered in former
volumes.!

Marsilius goes on to discuss the nature of the functions of
the “Pars Principans” as compared with those of the
¢« yniversitas.”” It is the legislator, that is the “civium
universitas,” which is the primary source of the order of the
State ; the ¢ Pars Principans ” is the secondary : it is instru-
mental and executive under the terms of the authority en-
trusted to it by the legislator, and in accordance with the law
which controls its actions and dispositions. It is the legislator
who determines who are to administer the various offices in
the State, but the exercise of these ig to be directed and con-
trolled by the ¢ Principans,” for this can be more con-
veniently done by one person or & few, than by the whole
community.?

Marsilius is obviously making the distinction, familiar to
us, but perhaps implied rather than explicit in medixval
constitutions, between the executive and the legislative
functions, and he is clear that the executive functions are
delegated by and subordinate to the legislative. The explicit
distinction is important, but it must be remembered that it
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is implicit in the whole nature of medixval political theory
and constitutions.

He adds, in a later chapter, that in any one state or
kingdom there must be one only ¢ principatus,” that is, one
« Principans ”” ; but whether this is to be one person or one
body of persons, seems to him indifferent.

In the same chapter Marsilius refers to the question whether
there should be one supreme authority for the whole world,
but says the question is not relevant to his present inquiry.2

Finally, Marsilius turns to the discussion of the question
what is to be done if the  principans” should transgress
against the law or wellbeing of the state. He lays down
very explicitly the principle that it is for the legislator (i.e.,
the “ universitas ) to deal with this, either itself or by such
persons‘as it may appoint for the purpose. While the case is
being considered, the authority of the “ Principans ” should
be suspended and put into the hands of those who are to act
as judges. He is carcful to observe that the transgression of
the  Principans,” which is thus to be judged, may be against
some provision of the law, but it may also be of a kind not
provided for by the law ; and the judgment should therefore
be in accordance with the law, if possible, but if this is not
possible, then it is to be determined by the “ sententia’ of
the legislator.?

114, id., i. 17, 1: “In civitate aut perversum desiderium vel utrum-

1 Cf. vol. i. pp. 240-252; vol. iii.
pp. 150-153; vol. v. pp. 86-90.

2 Marsilius, ¢ Defensor Pacis,’ i. 15, 4:
“ Huius ergo partis efficiente mon-
strato, habitum est dicere, secundum
proposita frequenter a nobis, causam
offectivam, instituentem et deter-
minantem reliqua officiorum seu par-
cium civitatis. Hanc sutem primam
dicimus legislatorem, secundariam vero
quasi instrumentalem seu executivam
dicimus principantem per suctorita-
tern huius a legislatore sibi concessam,
secundum formam illi traditam ab
eodem, legem videlicet, secundum
quan semper agere ac disponere debet,

quantum potest, actus civiles, quemad-
modum ostensum est capitulo prece-
dente. Quamvis enim legislator, tan-
quam prima causa et appropriata,
determinare debeat, quos qualia in
civitate oporteat officia exercere, talium
tamen execucionem, sicuti et ceterorum
legalium, praecipit, et si oporteat
cohibet pars principans. Fit enim per
ipsum conveniencius execucio legalium
quam per universam civium multi-
tudinem, quonism in hoe sufficit unus
aut pauci principantes, in quo frustra
oceuparetur universa communitas, que
etinm ab aliis operibus necessariis
turbaretur.”

un?ca. seu rogno unico esse oportet
unicum tantummodo principatum, aut
sl plures numero vel specie, sicut in
magnis civitatibus expedire videtur
et maxime in regno sumpto secundum
.prima,m significationem, oporiet inter
Ipsos unicum numero esse supremum
omnium, ad quem et per quem reliqui
reducantur et regulentur, et contin-
gent.es in ipsis errores per ipsum eciam
corrigantur.”’ .

Cf. the whole of this chapter.

? Id. id., 17, 10.

f‘Ifl. id., i. 18, 3: *“Verum quia
frmmpu.ns homo existens, habet intel-
f22$$ et 'appe‘riﬁjm, potenttes re-cipera

s alias, ut falsam extimacionem

que, secundum quas contingit ipsum
agere contraria eorum, quae lege deter-
minata sunt, propterea secundum has
actiones redditur principans mensura-
bilis ab aliquo habente auctoritatem
mensurandi seu regulandi secundum
legem aut ejus acciones legem trans-
gressas; alioquin despoticus fieret
quilibet principatus, et civium vita
gervilis et insufficiens; quod est in.
conveniens fugiecndum, ut ex deter-
minalis & nobis apparuit, 5° et 11°
huius,

Debet autum iudicium, praeceptum,
et execucio cuiuscumque correpcionis
prineipantis iuxta illius demeritum seu
transgressionem fieri per legislatorem,
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CHAPTER 1V.

THE NATURE OF THE AUTHORITY OF THE RULER:
CONSTITUTIONAL PRACTICE.

We must turn to the question of the actual nature of the
constitutional practice of Western Europe in. th_e fourteenth
century, and we shall do well to begin by reminding ourselves
of the great importance of the feudal packground of the
development of the political constitutions in West’ern' Europe,
and especially of the great importance of the_pr.lnclple that
the authority of the feudal lord was not only limited by law,
but that, in cases of dispute between lord and vassal, the
declaration of the law belonged not to the lord but to the
court of the vassals.

We may take one or two important examples of th_e con-
tinuance of this principle in the history of France in the
fourteenth century. The first is the case of Count Rober!; of
Flanders in the year 1315. Proceedings were taken against
him before the king’s court in Paris, ““ afforeé ” by the grfaat
nobles and bishops, and the judgment is represented as beln.g
that of the peers, “et de la cour garnie.” 2 Th(? other 18
the case of the Duke of Brittany in 1378. Procee_;dlngs were
taken before the king and his “ Parlement” in I.’ar'ls, to‘ which
the peers of France were summoned, and as it is said, ‘Fhe
peers protested that the judgment belonged not to the king
but to themselves.® .

We shall, however, recognise more fully the importance
of the limitations of the prince’s authority by the law, when

1 Cf. vol. iii. part i. chap. iv. iii., No. 491 (pp. 98-102).
2 < Recueil des Anciennes Lois,” vol. # 1d., vol. v. p. 493.
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we consider the frequent references to the principle that no
proceedings can be taken against the person or property of
the subject except by process of law. There is a significant
statement of this in France in an ordinance of Louis X. of
the year 1315. The king’s “ Baillis,” “ Prevoz,” and other
“ Justiciers ” are forbidden to seize or imprison any person
or his goods until he has been condemned, and if he demands
“droit ” he is to receive this by the men of the * Chastellenie ”’
in which he lives, according to the usages and customs of the
country.! There is an example of this same principle in the
“ confirmatio privilegiorum * of Dauphiné issued by Charles V.
in 1367 ; no “inquisitio ” is to be made against any of the
inhabitants of Dauphiné except in the case of notorious and
grave crimes, unless there is a legal accuser, but even
these grave crimes must be understood and declared in
accordance with the laws.2

We find the same principle centinually maintained by the
Cortes, and recognised by the king in Castile. In the Cortes
of Valladolid of 1325 the Cortes demanded that no * carta
blanca ” should be issued, and the king replied that he
would not issue them, but adds that, if it should be
necessary to do so, in order to seize some evildoers, the
persons thus seized shall not be killed or injured, nor shall
their property be taken until they have been heard and judged
according to “fuero ” and law.? In the Cortes of Valladolid

b Id.,, wvol. iii. 484, 2 (p. 68): legitimus accusator vel denuntiator ;

* Nous voullons et octroions que noz
bailliz, prevoz, et autres justiciers, de
leur volonté, ne de leur office, ne puis-
sent aucun approchier, sans aucun fait,
de tenir, ne emprisonner, ne faire
execution on ses biens, dovant que il
80it condampnez, mes que se il requiert
droit, que tantost lui soit faiz, par les
hommes de la Chastellenie, ou il serait
Couchant et levant, selon les us et
toustumes du pays.”

*Td., vol. v. 411, 16 (p. 287):
“Quod nulla inquisitio contra ipsos
Subditog Delphinatus aut aliarum ter-
Tarum suarum, fieri debeat, neque fiat
™M non notoriis criminibus, nisi appareat

VOL. vI.

et eo casu reddi debeant articuli in-
quisitionis predicto accusato, antequam
respondere quomodolibet compellatur ;
exceptis tamen gravioribus criminibus,
in quibus possit quandocunque, conira
quemecunquo inquiri ex officio curiae
Delphinalis ; quae quidem, graviora,
voluit ipse Dominus Delphinus, in-
telligi secundum leges et etiam de-
clarari.”

3 “Cortes of Castile and Leon,’ i.
45, 3: ‘““Pero ssi per auentura acacs-
ciere que non pueda escusar de dar
carta o aluala para prender algun
malffechor o malffechores, que aquel
o aquelios quae fiueren presos per

E






























84 FOURTEENTH CENTURY. [PART I.

of the legal or quasi-legal relation of the prince to his sub-
jects—that is, the conception that the prince may enter into
relations with his subjects which are of a contractual nature,
and that these are binding both on himself and on his
successors. We have already discussed this question,® and
here therefore we only cite again the words in which Baldus
gives his interpretation of the passage in which Cynus had
dealt with it. Cynus had said (but it is not really clear
whether it is the opinion of Cynus or of Guido de Suza)
that if the emperor had made peace or a “capitulum ” with
his subjects for the public good, this was hinding even on his
successor.? As we have pointed out, this is clearly related
(by Baldus) to feudal principles.

There is yet another very important limitation upon the
authority of the prince which is discussed by these civilians.
Cynus says, very dogmatically, that the prince cannot lawfully
(de jure) take away a man’s private property without cause.
He can undoubtedly do so “ de facto,” and his order should
be obeyed, for it must always be supposed that he is acting
for some just reason ; but it cannot be doubted that he com-
mits a sin if he does it without cause.® Jac. Butrigarius sets
out 2 somewhat curious view that the emperor can take away
any man’s property for proper reasons (ex causa), but not
without reason ; but this is not due to a defect of authority,
but because he had said that he would not do it.*

1 Confer pp. 15, 20. utrum possit de facto? Non est
¢ Taldus, * Commentary on Code,” i., dubium. Sed utrum possit de jure et
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Bartolus, referring to some statement of Jo. Butrigarius
that the prince could take away a man’s property without
cause, says flatly that this is not true. The prince cannot
take away a man’s property unjustly, for the prince holds his
jurisdiction from God. God gave him jurisdiction, but not
the power of taking away what belonged to another man
without reason.!

Baldus cites the “ Gloss ”’ as saying that the prince cannot
by his rescript take away a man’s property without proper
cause.? He seems to imply in this passage that private pro-
perty belongs to the “jus gentium,” but in commenting on
the ‘Digest’ he says that it really belongs to the ‘‘jus naturale,”
meaning by this that law which properly belongs to human
nature.® When he deals with property under feudallaw he is
even more explicit. He asks whether the emperor can deprive
a vassal of his flef without a definitely proved offence, and he
cites the “ Gloss ” as saying that this is not ““reason,” for
good and natural laws bind the prince and natural law is
stronger than the “ Principatus.” ¢ And in another place he

privare de dominio rei suae. . ut 1. 11, ff. De Leg. Eodem modo, si
Potest ex causa, ut hic, favore publicae  vellet auferre mihi dominium rei
fltilitatis, sine causa non posset ut ibi; meae injuste, non posset, quia princeps
imo puto quod ubicunque princeps non  habet jurisdictionem a Deo. . . . Sed
er.rat in facto, et refert ibi contra jus Deus dedit ei jurisdictionem, non po-
aliquid, quod valeat rescriptum ; nam  testatem auferendi alienum indebite.”

quod ipso non possit aliquem privare re 2 Baldus, °‘Commentary on Code,’

sua,.non est ex defectu potestatis suae, i., 19 (fol. 68, 2): * Tertio querunt
ged ideo quia dixit se nolle hoc facere.””  doctores nunquid 1mperator potest
) ! Bartolus, ‘ Commentary on Code,” rescribere contra jus gentium. Gl:
1, 25, 6, 2: “ Dominus Jo. But. dice- videtur dicere quod non: unde per

14, 4 (fol. 55, v.): ‘‘ Dominus Cyuus
dicit quod si istud pactum habet in se
justitiam naturalem et equitatem, quod
istud pactum est servandum, si im-
perator facit pacem vel capitulum cum
subjectis, propter generalo ot publicum
bonum, quod ista non debeant infringi
per successorem, nisi ex parte sub-
ditorum intervenisset dolus vel fraus.”

3 Cynus, ‘Commentary on Code,’
Rubrici., 19 (fol. 36, 3) (Code, i., 19, 7) :
“ Secundo casu, scilicet, quando vult
mihi tollere dominium rei mesae, sine
aliqua causa de mundo; si guacritur

de potestate sibi per jura concessa,
in veritale non potest. . . . Sediamen,
quantum ad observantiam qualiter
cunque scribat, debet servari, nam
semper rescriptum suum supponimus
ex jusia causa interpositum. Bt lalis
prosumptio est violenta in persona
principis; ut supra dixi in proxima
questione. Negari tamen non polest
quod, si mihi rem moam auferat sine
causa, quod ipse peccat.

4 Jacobus Butrigarius, ‘ Thesaurus
Legum,’” i., 14, 3, 12: “Item opp:
quod imperator non possit quers

bat simpliciter quod princeps potest
auforre mihi dominium rei meso sine
aliqua causa. Nam ejus potestas, et
Poteslas istarum legum, quae hoc
Prohibent, procedit a pari potentia :
ergo sicut potest istas leges tollere,
eodem modo possit dare alteri dominium
rel meae sine causa.

Quod puto non esse verum, nam
Princeps non potest facere unam logem
_q‘f% continet unum inhonestum vel
;:J‘_lStum : nam est contra substantiam
°818.  Nam est lex sanctio sancta,
Iubens honesta et prohihens contraria,

rescriptum principis non potest alicui
sine causa aufforri dominium; sed
cum aliquali bene potest.”

3 Id., ‘ Commentary on Digest,’ i.,
1, 5 (fol. 11, 2): ° Opponitur tertio,
dicitur hic quod dominia sunt distincta
de jure gentium. Contra, imo, de
jure naturali. . . . Sol: Hic ponitur
jug naturale pro jure propriae nature
humane, <.c., pro jure gentium vel pro
lege Mosaica.”

4 7d., ‘Super Feudis’ (fol. 9, 2):
““ Quaero numquid imperator posset
disvestire vassallum sine convicta
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States General of the Languedoyl in December of the same
year, 1355. They also granted taxation on a large scale for
one year, and they laid down the same conditions. They
appointed a Commission of nine, three from each estate, to
superintend the levy, and they appropriated the money to the
purposes of the war; in addition they provided that the
estates should meet again on St Andrew’s Day in the following
year to consider how the money had been spent, and, if they
thought proper, to grant a new aid. The king, in his reply
to the estates, promised that he would appoint proper persons
to deal with the money with the counsel of the Commission
of nine elected by the estates, and that that Commission was
to see the troops and only to pay the money for those who
were actually present. Even this, however, did not represent
the whole of the concessions made to the estates. The king
agsured them that no one should have power to call out the
“grriere ban’ of the kingdom except the king himself or
his eldest son, and that he would do this with the advice of
the members of the three estates, if he could conveniently
meet them.?

The estates met again in March 1556, and, finding that
the form of taxation authorised in 1555 had caused much
discontent, imposed another.? They met again in October
1556, after the king had been taken prisoner by the English.
They then complained of exactions and misappropriation
of subsidies, and demanded the removal of the evil coun-
cillors of the Crown, and that the regent should appoint,
with the advice of the estates, certain wise and notable men
of the clergy, nobles, and burgesses, who should be constantly
with him and advise him.?

The estates of Languedoc met in September 1355 and
voted a subsidy. When they met again in February 1357
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they determired that the money which was raised was to be
held by four treasurers whom they elected, and that the
treasurers themselves should pay the soldiers and should
render account of the expenditure, not to the royal officer,
but to the estates ; and that the king and his “locum tenens ”
and his officers should have nothing to do with this. If they
interfered, the treasurer of the estates was to notify the
people, who would then be at liberty to refuse to pay the
subsidy. They also determined that the subsidy was only
to be renewed by the estates, which should meet to consider
this.

1t is noticeable that in the letter of the Dauphin of March
1358 announcing his assumption of the office of regent, he
says that he had done this after mature deliberation with the
members of the Council and other prelates, barons, and citizens
of the great cities. He does not describe this as a  States
General,” but it seems reasonable to say that it had some
kind of representative character.?

In the States General which met at Compiegne in May
1358 it was laid down that the subsidies and aids were to be
administered by persons elected by the estates, and that the
regent was to act in important matters only with the advice
of three members of the Council.® The estates of Languedoc
at their meeting in July 1358, in granting a subsidy for the
ransom of King John, laid down regulations of the same
kind as in 1357.4

When the regent had gained the upper hand it is true
that he annulled the condemnation and expulsion of the
royal officials, which had been enacted by the earlier States
General, but it should be observed that he was careful to
State that this was done after careful deliberation, ‘““en la

1 ¢ Recueil,’ iv. 221, 1-7, 19 (pp. 738,
757).

2 ¢ Recueil,” vol. iv. 225 (p. 763).

3 ¢ Rocueil,” vol. iv. 232, 2 (p. 782):
“ Qu'il esleut par le conseil des Trois
Estats aucuns grands, sages et notables
du clergé, des nobles et bourgeos,

ancions, loyaux, et meurs, qui continu-
ellement pres de lui fussent, et par
qui il se conseillast, et que rien par
les jeunes, simples et ignorants du faict
du gouvernement d'un royaume et de
la justice il no ordonnast.”

! *Ordonnances,’ vol. ii. p. 99, &c.

? ‘Recueil,’ vol. v. 268 (p. 1):
“Comme par meure et grant delibera-
tion que nous avons eu avec los gens
du Grant Conseil de Monseigneur et
de nous, et plusieurs autres prelaz,
barons, et bourgeois de bounes villes
du royaume de France, nous aions pris

pour I’évident necessité et profit du dit
royasume, le nom de Regent, et le
gouvernement d’icelli, jusques & tant
quil plaise & Dieu que Monseignour
puisse retourner en icelli. .

8 ‘ Recueil,’ vol. v. 272, 411 (pp. 9
and 14).

4 ‘ Recueil,” vol. v. 276, 1-5 (p. 28).
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terms, and says it would be well that the nobles, clergy and
citizens should be called together from the different parts of
France, who know and could set out the riserable conditions of
their various provinces.! Gerson, that is, preferred a mixed
constitution, and this not only in the State but in the Church.
In one of his most important works, which was related to the
Council of Constance, and in which he discusses at length the
nature of authority in the Church, he speaks of the best form
of constitution for the Church as being like that of Israel under
Moses, a mixed authority, royal, aristocratic, and ‘ timo-
cratic.” 2 It is indeed evident that the constitutional con-
ceptions of Gerson about the proper organisation of political
authority are closely related to his parallel conceptions about
the constitution of the Church.

In other passages to which we have referred in 2 former
chapter Gerson expresses the prineiple that the royal authority
should be limited and restrained, under the terms of the King’s
relation to the law. In the treatise we have just cited * De
Potestate Becelesiastica’” when enumerating the forms of
government which, according to Aristotle are good, he describes
them all, the monarchy, the aristocracy and the “ timocracy ¢
as being according to law;?® and again in another place,
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every Prince and Prelate should follow the example of the
humility of Jesus in submitting to the law of circumeision; even
if the Prince is said to be “ legibus solutus,” he should submit
to the law which he has made, both as an example to his
subjects and to show his reverence to God.! In another
place again, in a discourse against John of Paris’ assertion of
the right of tyrannicide, he says that even the King cannot
slay any man without due process of law 2; and in another
place in words which we have already cited, that the King
of France submits in many cases to the judgment of the
Parliament.?

Finally, in one passage incidental to his discussion of the
authority of the Church in the last resort to depose the Pope
Gerson cites Aristotle as teaching that the community has thé
power to correct, and even to depose the Prince if he is in-
corrigible. And he adds, this power cannot either be taken
away from or abdicated by a free community, which has the
power to determine its own affairs.4

We may put beside these judgments of Gerson those of Peter
d’Ailly, the Archbishop of Cambrai, as expressed in an im-
portant tract which he wrote in connection with the Council
of Constance. Ha contends that it is not expedient that the
Church should be governed by a purely regal constitution,

1 Id., ‘Sermo ad regem '’ (Opera,

vol. iv. col. 807): ““ Tales ad consiha
vocari deberent qui timereut Deum et
periculum propriae eorum consciontiae,
et qui bonum commune privatae et
proprise preponerent utilitati.
Juxta hanc considerationem valde
videretur expediens, ut de princi-
palioribus regni partibus nonnulli
vocarentur et gudirentur, tam nobiles,
quam clerici et cives, qui libere misera-
bilem statum patrisrum suarum ex-
ponerent.”

z Id., ‘De Potestale Ecclesiastica’
(Opera, vol. i. col. 123): Consideratio
viil, Maneat ecclesiastica politia
optimo regimine ; quale fuit sub Moyse
gubernata, quoniam mixta fuit ac
triplici politia. Regali, Moyse, aristo-
cratica in 72 senioribus, et timocratica

dum de populo et singulis tribubus sub
Moyse, rectores sumebantur.”

3 Id.,, ‘De Potestate Ecclesiastica,’
Consideratio xiii. (Opera, vol.i. col.138):
¢ Deseribitur regnum, quod est politia
sub uno bono. Vel expressius quod est
congregatio comimunitatis perfectac
sub uno, secundum loges suas bonas pro
republica. . . . Describitur aristo-
cratia quod est polilia sub paucis bonis,
vel expressius quod est congrogatio
communitatis perfectae sub paucis,
reipublicae per leges suas principaliter
intendentibus ut senatus. Describitur
politia appropriato nomine seu timo-
cratia . . . quod est congregatio
communitatis perfectae sub plurimis
utilitatem reipublicac per leges suas
principaliter intendentibus.”

and, turning to the State, he admits that the Monarchy in

! Id,, ‘ Sermo in Die Circumecinonis ’
(Opera, vol. 1. col. 240): ** Ad apparen-
tem . gratiam Dei in circumcisione
hu.mllz's pueri Jesu, princeps et prelatus
qux].lbet, ot si dicatur solutus legibus
pati debet legem quam ipse tulerit, tum
Pro  subditorum exemplo, tum pro
revo.rentia praestanda Deo, ut appareat,
g_ra,tla Dei in eo, el non secularia de-
sideria videantur dominari.”’

?Id, ‘Sermo contra assertionem
Mag. Joannes Paris ’ (Opera, vol. i. col.
399): “Sicut est rex, qui quidom rex
t,nl?:] pl(:(s)set sine juris ordine non moni-
terﬁcere_xl vocatum, non convictum in-

3 <]

vl Id, Sermo, ad vRegem’ (Opera,

- 1. col. 802) : ““ Sicut rex se subdib

in multis casibus justitiae parlamenti.”

Cf. id., 'Sermo pro Vijagio Rogis
Romanorum ’ (vol. i. col. 152) : ““ Ut n
regno Franciae ubi rex instiluit parla-
mentum a quo judicari non refugit.’”

¢ Id., ‘De auferribililate Papae ab
Ecclesia ’ (Opera, vol. i. col. 161):
“ Sicut enim tradit Arist. V. Poli.
quod ad communitatem totam spectat
principis vel correctio, vel totalis
destitutio, si irremediabilis perseveret.
Et haec potestas inauferabilis vel in-
abdicabilis est a communitate libera,
quae de rebus suis facere potest ad
libitum, nee per appropriationem vel
aliguam legem potest suspendi ; quanto
magis hoc habebit ecclesia.”
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which had something of all the good forms, gsomething both
of monarchy, aristocracy, and popular government ; and he
cites, as examples, Sparta and Rome.! This conception of
the virtue of a mixed constitution was, as we have seen,
not only known to the ancient writers, but was also current
among the medizval.

We come to a more complex subject when we endeavour to
agcertain what it is that Machiavelli meant by Liberty. He
looks upon it as being among the chief ends of government ;
in one place he says expressly that to those who ordered the
Commonwealth with prudence, among the most necessary
things was the establishment of a protection for liberty.2

What liberty meant to Machiavelli is not easy to define,
but it is possible to arrive at some conclusion as to his meaning
by putting together various passages. The words we have
just cited are followed by a discussion of the question whether
it iy better to entrust the protection of liberty to the nobles
(Grandi), or to the people (Populari) ; and he concludes that
it is clearly better to put it in the hands of the people, for the
nobles desire ¢ dominare,” while the people only desire not
to be dominated, and have therefore a greater desire to live

in freedom.®

1 Machiavelli, *Discorsi sopra la  bene collocata dura pui o meno quel
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Machiavelli does not, so far as we have seen, relate the
conception of liberty directly to that of the supremacy of
Law, but we may reasonably judge that he implies it. He
compares the character of the good Ruler, who lives according
to the law, with that of the tyrant,® and in another place
he says that Tarquin was driven from Rome, not because
Sextus had violated Lucretia, but because he had broken the
laaws. of the kingdom and ruled as a tyrant, and had thus
deprived Rome of that liberty which it had possessed under
the earlier kings.2

Machiavelli certainly looked upon the subordination of
the Rulers to the Law as a matter of the first importance to
a free Commonwealth. 'We have pointed out in a previous
chapter that Machiavelli refers to France as an example of
the good results of this, and we repeat this here. The kingdom
of France lives in security, for the kings are bound by many
laws. Those who ordered that State provided that the king
should have the control of arms and money, but that in all
other matters they should only act as the Laws directed.®
In another place he deals with this in more detail, and points
out how good was the effect in France, that that kingdom
more than any other kingdom, lived under the control 0%
the laws. The “ Parlemens,” and especially that of Paris
enforced these, and even delivered judgments against the king.‘;

prima Deca di Tito Livio® (‘ Opera’  vivere libero.”

ed., Milan, 1772), i. 2: “PDico adunque
che tutti i detti modi sono pestiferi
per la brevita della vita che e ne tre
buoni, e per la malignitd che e ne’ tre
rei. Talché avendo quelli che prudente-
mente ordinano leggi conosciuto questo
difetto, fuggendo ciascuno di questi
modi per 86 stesso, ne elessero uno che
participasse di tutti, giudicandolo pil
fermo e piu stabile, perché I'uno
guarda D’altro, sendo in una medesima
citta il principato, gli ottimati, ed il
governo populare.”

2 Id. id., i. 5: *° Quelli che prudente-
mente hanno eonstituitauns repubblica,
in tra le pui necessarie cose ordinate
da loro, e stato constituere una guardia
alla liberta, e secondo che questa &

3 1d. id., i. 5: “E venendo alle
ragioni dico (pigliando prima la parte
de Romani) come e’ si debbe metterc
in guardia coloro d’una cosa che hanno
meno appetito d’'usurparla. E senza
dubbio se si considera il fine de nobili ¢
degl' ignobili, si vedrd in quelli de-
siderio grande di dominare, e in questi
solo desiderio di non essere dominati, @
per consequente maggior volonta di
vivere liberi, potendo meno sperare
d'usuparla che non possono i grandi ;
talche essendo i popolari preposti &
guardia d’una liberta, & ragionevole ne
abbiano piu cura, e non la potendo
occupare loro, mnon permettano che
altri I’occupi.”

Cf. on the need of equality in a

republie, and the incompatibility of a
* vivere politico ”’ with the existence of
a class of “ gentiluomini,” i. 55.

t Id., i. 10,

?Id., iii. 5: “Non fu adunque
costui (i.e., Tarquinius Superbus)
caccigto per avere Sesto suo figliuolo
stuprata Lucrezia, ma per aver roite le
Ielggi del regno e governatolo tyran-
nicamente, avendo tolto al senato
ogni autorita e riddotola & s& proprio ;
© quelle facende che mnei luoghi
publici con satisfazione del senato
Romano si facevano, le ridusse a fare
nel palazzo suo con carico ed invidia
sua. Talche in breve tempo ogli
spoglio Roma di tutta quella liberta
che ella aveva sotto li altri re

mantenuta.’

3 1d., i. 16: “In esempio ci 6 il
regno di Francia, il quale non vive
sicuro per altro che per essvrsi quelli
re obligati ad infinite leggi nelle quali
si comprende la sicurta di tutti i suoi
populi., E chi ordind quello stato
volle che quelli re, dell’ arme e del
danaio facessero a loro modo, ma che
d’ogni altra cosa non ne potessero
altrimenti disporre che le leggi si
ordinassino.”

4 1d., iii. 1: “E s vede quanto
buono effetto fa questa parte nel regno
di Francia, il qual regno vive sotto le
leggi e sotto le ordini pui che alecun
altro regno. Delle quali legge, e
ordini ne sono mantenitori i parlia-
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1t should be clearly understood that to William, Philip was
simply the Duke of Brabant, and lord of the other provinces
of the Netherlands, that is, that he conceived of their relations
to him as the relations of feudal vassals to their feudal lord,
bound to each other by mutual obligations and mutual oaths.

William sets out this conception in one passage in specific
and detailed terms. Does Philip, he says, not know the
condition on which he holds his authority 2 Does he not
remember the oath which he took before they swore allegiance
to him, for he has no such power to do whatever he wishes, as
he has in the Indies. He cannot violently constrain any one
of his subjects, except so far as the eustoms of his ¢ domicile »
allow ; he cannot change the * estat >’ of the country by his
ordinance ; he cannot impose taxation without the express
consent of the country; he cannot bring soldiers into the
country without the consent of the country; he cannot
arrest any of his subjects without inquiry by the magis-
trate of the place; and when he has made him prisoner he
cannot send him out of the country.! William not only
set out these and other conditions on which, as he maintained,
Philip II. held his authority in the Netherlands, but he also
made it plain that these conditions were, if necessary, to be
enforced. If the nobles do not fulfil their oath and compel
the Duke to do right to the country, they should be con-
demned as guilty of perjury, faithlessness, and rebellion

! William of Orange, °Apologie,” leur domicile le permettent. Ne peult

(p. 46): “ Ne s¢ait-il pas & quoi il ost
obligé & moi, mes fréres et mes compag-
nons et aux bonnes villes du pais?
A quelle condition il tient cest estat ?
Ne se souvient-il non plus de son
serment ? . . . Il ne serait pas besoing,
messieurs, que je vous representasse ce
qu’il nous & promis devant que nous
lui aions douné le serment. . . . Vous
scavoz, messieurs, & quoi il est obligé,
ot comme qu’il n’est en sa disposition
de faire ce quo bon lui semble, ainsi
qu’il faict es Indes. Car il ne poust par
violense contraindre un seul de ses
subjects & chose quelconque, sinon que
les coustumes du Banc Justicial do

par aulcune ordonnance ou decret en
fagon quelconque alterer l'estat du
pais. Se doibt contenter de ses revenues
ordinaires. Ne poult faire lever ni
exiger auccunes impositions, sans le
gré et du consentement expres du
pais, et selon les privileges dicelui.
Ne peult faire entrer gens de guerre
au pais, sans le conseniement d'icelui.
Ne peult toucher & Pevaluation des
monnoies sans le consentement des
Estats du pais. Il ne peult faire appre-
hendro aulcun subjet sans information
faicte par le magistrat dulieu. L’aiant
prisonnier il ne peult I’envoyer hors du
pais.”’
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against the estates of the country. By his own oath Philip
had admitted that, if he violated it, no service or obedience
should be rendered to him. Certainly between lords and
vassals there is a mutual obligation, and among other rights
the vassals have the right of the Ephors in Sparta, that is to
maintain the royal authority of a good prince, and to bring to
reason the prince who violates his oath.!

It is clear that William of Orange looked upon the relation
between Philip and the Netherlands in the terms of the tra-
ditions of feudal law, as founded upon contractual conditions ;
these were embodied in their mutual oaths, and the com-
munity had not only the right but the duty of enforcing
these conditions.

We find the same conceptions expressed in the declaration
of the Netherlands to the Diet of the Empire at Worms in
1578. Their representatives, suspecting the intentions of Don
John of Austria, proposed to put the government of the
Netherlands in the hands of the Archduke Matthias of Austria,
and they maintained that they were within their legal rights,
for it had been provided by the ‘ Privileges de Brabant”
that if the prince or his lieutenant violated the laws and
rights of the country, it was lawful for the Estates, and also
for those to whom the duty specially belonged, to refuse him
homage and obedience until he had amended and conformed
to that which was prescribed by the laws. They cited his-
torical examples of such action, and added that these ¢ Privi-
leges,”” which had originally belonged particularly to Brabant,
had been extended to all the Low Countries in the time of

L Id. id. (p. 47): “8i, dis-je, les
nobles suivants leur serment et obliga-
tion, ne contraignent le Duc & faire
raison au pais, ne doibventils pas
eus mesmes estre condamnez de per-
jure, infidelité et rebellion envers les
Estats du pais. . . . (p. 48): En
somme, par son serment, il veult qu’en
cas do contravention nous ne lui soyons
plus obligez, nous ne Iui rendions
aucun service ou obeissance, comme
appert par larticle dernier . . . Cer-

VOL. VI.

tainement entre tous seigneurs et vas-
saux y a obligation mutuelle, et le
dire du Senateur & un Consul zera
toujours loué; si tu ne me tiens pour
Senateur, aussi jo ne te tiendrai pour
Consul. . . . Entre aultres droits,
nous avons ce privilege de servir &
nos Ducs, ce que les Ephors servoient &
Sparte & leur Rois, c’est de tenir la
roiauté ferme en la main du bon
Prince, et faire venir & la raison celui
qui contrevient & son serment.”
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of Althusius the powers of the Ephors are drawn from the
community, like those of the prince or supreme magistrate,
and that, while he thinks that there should be such officers in
the commonwealth, if there are not, their functions will be
discharged with the consent of the whole] people.r Althusius
again, like the author of the ¢ Vindiciae,” finds these officers of
the commonwealth in almost all the countries of Western
Europe : in France, the princes of the blood, the chancellor,
the constable, the marshal, &c.; in England, the peers and
the representatives of the counties and cities ; and so also in
Poland, Belginm, Sweden, Denmark, Hungary, and Spain.?

In the German Empire there are ¢ general ”’ Ephors, by
whom he understands the Seven Electors, and he even refers
to the Golden Bull of Charles IV. as providing that proceed-
ings could be taken against the emperor before the Count
Palatine ; 3 but there are also * special ”” Ephors in Germany,
by whom he means the dukes, princes, margraves, imperial
cities, &c., but they only determined important business
in the council of each province.t

politicum consociati, consensu, deman-  hoc est, suffragiis totius populi de
data est summa reipublicae (cura), seu  Ephoro constituendo.”

universalis consociationis, ut repre- 1 Id.id.id., 123 : * Quodsi in regno,
sentantes eandem . . . potestate et seu consociatione universali, ejusmodi
jure illius utantur, in magistratu ephori non sunt (qui tamen, meo
summo constituendo, eique ope, con-  judicio, maxime in bene constitata
silio, in negotiis corporis consociat: republica necessarii . . .), tum illa,

juvando, nec non in ejusdem licentia  quae ephoris alias demandantur, ex-
coercenda ot impedienda, in causis  pediuntur consensu totius populi,
injquis et reipublicae porniciosis, et  tributim, curiatim, vel centuriatim,
eodem inter limites officii continendo, aut viritim rogato, aut collecto, adeo
et denique in providendo et curando ut nulla praescriptio vel usurpatio
omnibus modis, ne respublica quid coniraria huic libertati et juri regni a

detrimenti capiat, privatis studiis, magistratu apponi possit.”

odiis, facta omissione vel cessatione 2 1d. id., xviii. 110.

summi magistraius.” 3 Id. id., 79: “Imo Caesar ipse
Cf. id. id. id., 49: ‘“(Ephori) Pacti coram principe Palatino convenire

inter magistratum summum et populum  potest secundum auream Bullam,
initi vindices; custodes et defensores  Caroli IV. Imperat. VI. 5.”

justitiae et juris, quibus magistratum
summum subijiciunt, et parere cogunt.
.+ . Fratres summi magistratus.”

Ci. id. id., xviil. §9: * Eliguntur
autem et constituuntur ejusmodi
Ephori, consensu totius populi . ..

Cf. ‘Bachsenspiegel,” 11I. 52-3, and
vol. v. p. 107.

4 Id. id., I. xviii. 112: * Specialis
Ephorug quilibet, in provincia suae
curae et fidei commissa, eam potesta-
tem habet, quod summus meagistratus
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If we now attempt to sum up the general character of the
theories of the source and nalure of the authority of the
prince, with which we have dealt in this chapter, we find that
there is little which is essentially new, little of which we
cannot find the sources in the Middle Ages.

That the authority of the prince was derived from God
ultimately, but directly from the community, was in fact the
normal principle of medisval political societies, and the
influence of the revived study of the Roman jurisprudence
had only confirmed this judgment.

When once the question was raised where the ultimate
authority in the state was to be found, the normal answer
was that it belonged to the community as a whole, for the
word ¢ populus ”’ as in the Roman lawyers means the whole
community, not any one part of it. It is no doubt true that
in the Middle Ages the supreme authority in political society
was the law, and not any one person or body of persons;
and as long as the law was conceived of as being primarily
custom, the question of an authority behind the law would
have seemed meaningless. It was only in the later Middle
Ages that the question of a law-making power began to be
important, and it is with this that we see the first beginnings
of the modern conception of sovereignty: no doubt, again,
this development was furthered by the revived study of the
Roman law, with its clear-cut conception of legislative action.
There is no doubt at all where, to the medieval mind, this
gupreme power which lay behind the law resided. It was
the community, the universitas or populus, which made law.
The conception that in the Middle Ages the prince was thought
of as having individually and in his own authority the power
of legislation is really nothing but an illusion.

When, thercfore, the writers with whom we have been
dealing in this chapter speak of the ¢ Souveraineté’ which
was behind and greater than the ‘‘ Souverain,” they were no

in toto regno . . . paucis exceptis, qui  statuum et primorum suae provinciae
in rebus atque negotiis arduis, tolam  convocabit, in quo ardua negotia
provinciam concornentium, peculiare  communi deliberatione tractentur et
concilium  provinciale senatorum,  decernantur.”
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publica) which is noticeable, ¢ Respublica e;si fm:i;if:;i
> inter ipsas communium summa potestate, &
mrumq;;le multitudo.” 1 The commonwealth must indeed be
gi)ov(ciailr‘is; ‘:517 r(;a.son, but it must be controlled by 2 suplreme
;",orce (or authority); for, as he goes on to'say a little f:sfé
a commonwealth cannot hold together without @ s11)11?d e
hich compels all its members to form one budy ;
s W> uts it, in slightly different terms, the supreme
iy 5 the « cardo ”’ of the whole commonwealth : by
are created. It is by its strength
and power that all lesser societies and all_cltl.zte@ e?‘rclze :g;?s
pelled to form one body.* This sqpreme authority éls 1a:V bus
soluta,” whereas the magistrate is cgntrollefl by lt(-jhe nan,l :
and it is this supreme authority to which Bodin gives
113 3 - S.” 5 .
. Inhiiftitlzr place he again states the pjrinclple of ,’?he Ilj:vtvuri(;
of this supreme power—that is, the ¢ Majestas. b
DO B e o e in. those who Tavo the public
of Law (Vis Legum) is p ace in : , pubie
¢ jmperium,” whether a prinee or the people or & Mag ;
foi' iIf) a-nyoixe disobeys their co@miﬁdjé t:reg 1;3;/)@ g);:f;‘ ‘g(;
ience.! And agam the two 1

;?lllf)llli)slm(l)f)he(i“ity: the supreme authori.ty, which 1; fre‘:hi;org
lows, and from the authority of magistrates {,E ht feo :mer zD 2
legal authority, which is bound by the laws. e

or, .
authority 18
it all magistrates and laws

habent : aut legibus imminuta, qua.li}
st magistratuum, qui o‘ui&m.si privalxtls
imperent, ipsi tamen superiorum 1lm-
poriis aut legibus tenentur.” i

5 Id. id., I. 8 (p. 78): “Ma]e:atas
est summa in cives ac subditos legibus

“ igi ue soluta potestas.”

O b ¢ 1d. id.I,) IIT. 5 (p. 299): ‘“Aec
verbum legis aliud nihil est, quam
summae polestatis jussum : S Ex
quo perspicuum est Viln Iegls lIl. 118
positum esse qui publicum imperium
14): “Omnis habent, s.eu fuerit pri.ncops., seu '1?0121‘1;\12,
seu magistratus, quibus imporan 1”u y
nisi pareatur, cogendi potestas est.

1 Bodin, ¢ De Republica,’ I.1. '

2 1d. id., 1. 2 (p. 10): © R.cspubhc’a
gine summa polestate, quae .omma.
civitatis membra familiasque singulas
in unum corpus cogit, consistere nullo
modo potest.”

3 Id. id. id. (p. ; i
summum imperium quasi relpub}lca..e
cardo, quo magisiratus ac leges inni-
tuntur, et cujus vi ac potes‘mte ‘coIIegla,
corpora, familiae, singuli cives in unum
veluti corpus coguntur.”

4 Id. id., L 3 (p. C
autem potestas est publica vel privata ;
publica aut legibus soluta est, eorum

scilicet qui summum imperil Jus
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longs to * Majestas,” which after God recognises no superior
or equal.l

This is the first and most fundamental principle of Bodin’s
political theory ; to him there must be somcwhere in the
State a supreme and absolute authority. He is sctting out
what in later terms we should call the theory of the sovereignty
of the State. We must, however, be very careful to observe
that Bodin recognises that there is one immensely important
limitation of this absolute pewer in the State. Supreme power
is always subject to the authority of the divine law, of the
natural law, and of the law of nations.2 Tt is only the positive
civil laws which have their source from this supreme power
in the State, and which are under its control.

There has been much discussion about the question whether
this conception was new. As we have pointed out in previous
volumes, the general medimval conception of law was not
that of a command, but of custom—a custom enforced no
doubt by the community, but which was not, properly speak-
ing, made by the community, but was rather the expression
of its life.> Bodin thinks of it under the terms of a command,
and his statement of this conception is sharp and dogmatic.
We should venture to say that this is probably the result,
especially, of the influence of the Roman law, which, though
it attached much importance to custom, did, in the main,
tend to describe positive law as the expression of the will
and command of the Roman people, or of the emperor to
whom it had given its legislative authority. This conception

! Id. id., III. 5 (p. 300): “ Ex quo
perspicuum  sit, duc imperii publici
genera esse, alterum quidem summum,
legibus ac magistratuum imperio solu-
tum, alterum legitimum, quod legibus
obligatur ; hoc magistratuum est, illud
vero majestatis ; majestas quidem in
republica nihil se ipsa post Deum
immortalem majus, nihil etiam sibi
aequale habet; magistratus vero prin-
cipis Majestatem suspicit; ejusque
legibus et jussis obligatur: privati
denique post Deum immortatem Majes-
tatis legibus, ac magistratuum imperiis

tenentur.”

2 Id.id, L 8 (p. 88): “ Quid autem
sit absoluta, vel potius solula lege
potestas, nemo definiit. Nam si legibus
omnibus solutam definiamus, nullus
omnino princeps jura majestatis habere
comperistur: cum omnes tenet lex
divina, lex item naturae, tum etiam
lex omnium gentium communis, quae
a naturae legibus ac divinis, divisas
habet rationes.”

# Cf. vol. ii. part i. chap. 6, part
ii. chap. 8; vol. iii. part i chap. 3-
vol. v. part i. chap. &,
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So far, then, we have seen that, with the limitations which
we have just considered, Bodin is clear that there must be in
every State a supreme and absolute power, not subject to
the laws, but the source of the laws, which he calls Majestas,
and that this power may be given by the community to one
man as prince, who will be supreme and absolute.

Bodin maintains that this power is, properly speaking,
¢« indivisible,” and contends dogmatically that there can be
no such thing as a mixed constitution. There are only three
possible forms of government—monarchy, aristocracy, and
democracy ; the mixed government is simply a “ popularis
status.”* There are only three forms of commonwealth ;
the ¢ Jura Majestatis ’ must belong either to the whole body
of the citizens or to a minority of them or to one man. These
forms cannot be combined with each other. The only “ tem-
peratio ”* of this which he allows, is that in the monarchy the
honours and offices may be open to all; in the ¢ popular”
form they may be confined to the best and most noble, and
in the aristocratic form they may be open to the poor as well
as the rich.?

This is not unimportant, but it does not modify Bodin’s
general principle that the supreme power (* Majestas ”) is
absolute and above all positive laws, and this is brought out
very clearly in a passage in which he deals with the relations
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country, but the magistrate must not refuse to obey his com-
mands even against them, for it is not his function to judge
whether the prince’s commands are just or not. He is careful
to explain that the well-known words of the reseript of the
Emperor Anastasius, bidding the judges not to accept any
imperial rescript which was contrary to the laws (Cod. 1.
xxii. 6), must be understood as only applying to cases where
the rescript did not contain a ‘ derogating ”’ clause. The
magistrate may indeed remonstrate, but if the prince repeats
his command, he must obey.!

‘We may sum up Bodin’s theory of the supreme (sovereign)
power in the State in the words of another passage. He begins
indeed by repudiating the notion that the words in which
Samuel set out the oppressive nature of kingship (1 Sam.
viii. 9-18) should be taken as a true description of the “iura
maiestatis,” but concludes by saying that the first and chief
character of “ Maiestas’ is the power of giving laws to all
and every citizen, without the consent of superiors or equals
or inferiors.?

So far, then, we have considered the general principles
of Bodin; we must now turn to his discussion of the
actual nature of the governments of the European States
with which he was acquainted and their relation to law,

of the magistrate to the supreme power. The magistrate, he
says, must carry out the commands of the prince, so long as
they are not contrary to the laws of God and of Nature ; the
prince ought indeed to maintain the laws and customs of the

largiri cuiquam, sino justa causa non
licere . . . (p. 104) Nam quod omnia
principis esse vulgus jactat, ad im-
perium et ad dominatum pertinet, salua
cuique rerum suarum proprietate et
possessione.”

1 Id.id., IT. 1.

 1d.id., IT. 7 (p. 234) : * Statuamus
igitur tres tantum, nec plures rerum
publicarum formas, simplices illas
quidem, nec ulla confusione permistas :
id est jura majestatis, omnia omnibus

gsimul coacervatis civibus, aut minori
civium parti, aut uni tribuamus:
temperatio vero sit illa, cum in unius
gtatu honores et imperia omnibus;
aut in populari potlestate, optimis aut
nobilissimis tantum ; aut in optimatum
imperio, tenuibus aeque ac divitibus
communicantur : qua quidem tempera-
tione, jura majestatis, non propteroa
divellentur, nec monarchia democratiae,
nec aristocratia utrique permiscetur.”

and here he is compelled to

1 Id. id., III. 4 (p. 289): “ Ergo
magistratus jusse principis exequetur,
quae a divinis, quae a naturae legibus
non crunt aliena. . . . Tametsi enim
princeps imperii leges ac mores servare
juratus, ot iniuratus, ex officio debot :
si tamen contra iusiurandum, con-
traque principis officia quid imperet,
non ideo magistratus imperata 1é-
cusabit : quia non est in officio magis-
tratus positum diiudicare id quod
princeps in legibus humanis sanciat
justum sit neeme . . . {p. 290) Ac
tametsi Anastasia lege (Cod. I. 22, 6)
rescripta principum contra legos indulta
privatis a magistratibus suscipi pro-
hibeantur, hoc tamon ita verum est,

admit that it was difficult to

nisi legibus derogatum fuit singulari
clausula roscripto comprehensa : prin-
cipem tamen sui officii, uti dizimus
accurate judex admonebit: quod si
rationibus principem a proposita sus-
ceptaque sententia divellere mnon
potest, mandatis iterum a principe
repetitis, obedire oportet, etiamsi
publicis utilitatibus damnum allatura
videantur.”

2 Id. id.,, I. 9 (p. 1583): “Hoc
igitur primum sit ac praecipuum caput
Majestatis, legem universis ac singulis
civibus dare posse; neque tamen id
satis est, sed id fiat oportet, sine
superiorum, aut saequalium, aut in-
feriorum necessario consensu.”
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It was also demanded by the Third Estate that the decisions
of the Estates should not go to the king’s council, but should
be published at once, as in some other countries; but this
was opposed by the nobles and clergy.! And again,
Henry III., in commanding the Bstates to take the oath to
the ¢ Edict of Union,” added that they should swear to observe
the other fundamental laws of France about the authority
of the king and the obedience due to him. The Three Estates
were apparently greatly troubled about this, and to reassure
them the king, as it is reported, declared ¢ quil n’ entendoit
faire lois fundamentales en son royaume que par P'advis de
ses Etats.” 2

These meetings of the Estates did not contribute much to
the restoration of peace, #ad it was the political genius of
Henry IV., supported by the ¢ Politiques,” which saved the
country. At the same time it must be observed that the
conception of the determination of great national problems
by a constitutional representation of the whole nation had
become so important that for some years Henry IV. con-
tinued to profess his intention of calling together the States
General. In the Declaration which Henry IV. issued after
the assassination of Henry IIIL., in August 1589, he promised
to maintain the regulations about religion which had been
agreed upon by him and Henry III. in April, until the con-
clusion of a general peace, or the determination of the States
General, which he proposed to call within six months.?
A summons was actually issued in November 1589 for a
meeting of the States General at Tours in March 1590,%

1 Picot, op. cit., vol. iii. p. 111. le feu roy Henri III. ... et nous,

2 ‘Recueil des Piéeces,” &c., vol. iv.
(v.) pp. 131-160.

3 ‘Recueil des Anciennes Lois,’
vol. 15, No. 2 (p. 3):*‘ Cependant,
quil ne se fera aucune exercise d’autre
religion qui de ladite Catholique,
Apostolique et Romaine, qu'ds villes
et lieux de nostre royaume ou elle se
fait & présent, suivant les articles ac-
cordés aun mois d’Avril dernier, cnire

jusques & ce que autrement il en ait
esté advisé et arrété par une paix
générale en nostro royaume ou par
les états généraux d’icelui, qui seront,
pareillement, par nous convoqués et
agsemblés dans le dit temps de six
mois.”

4 ‘Recueil des Anciennes Lois,” &c.,
vol. 15, No. 14.
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but the meeting did not take place ; and indeed it was scarcely
possible that it should, for it was in March 1590 that the
battle of Ivry was fought, and the war with the Catholic
League continued till 1594, and with Spain till the peace of
Vervins in 1598,

The importance of the States General as representing the
public mind is also attested by the fact that the leaders of
the Catholic League called them together in 1593,® while
in 1596 Henry IV. called together, not the Estates, but an
assembly of notables. D’Aubigné in his History gives an
account of the deliberations of Henry IV., whether he should
summon the States General, and tells us that he decided
not to do so, as the condition of the country was too unsettled,
but that he endeavoured to make the assembly in some
meagure representative both of the various provinces and of
the various orders of society, and he tells us that in his letters
of summons Henry directed those whom he called ¢ de s’informer
exactement de l’estat de la ville ou de la province,”” and “ de
prendre 'advis de ses subjects de ce a quoy il est bon d’y
pourveoir pour y establir un bon et asseuré repos, et aussy de
ce dont nous pouvons estre secourus.” 2 And perhaps more
important are the terms of his opening speech, in which
Henry assured the notables that he had called them together,
not as his predecessor had done, to make them assent to his
wishes, but to receive their counsels and to follow them.3
No doubt we must not take these diplomatic and tactful
phrages too seriously, but they serve at any rate to illustrate
what Henry and his advisers recognised to be the tendency
of public opinion.

It is quite true again that when Henry IV. issued the
Edict of Nantes in 1598, he did not call together the Estates

1 Cf. Picot, op. eit., vol. iii. p. 216 ff.

2 Picot, op. cit., vol. iii, p. 258.

3 ‘Recueil,” vol. 15, No. 105 (p. 118):
“Je ne vous ai point appelés, comme
faisoient mes predecesseurs, pour vous
faire approuver leurs volontés. Je
vous ai assemblés pour recevoir vos
conseils, pour les croire, pour les

suivre, bref pour me mettre en tutelle
entre ves mains; envie qui ne prend
guére aux rois, aux barbes grises et
aux victorieux ; mais le violent amour
que je porte & mes sujets, et I'extreme
envie que jai d’ajouter ces deux beaux
titres a celui de roi, me font trouver
tout aisé et honorable.”
























494 THE LATER SIXTEENTH CENTURY. [PART 1V.

Like the ¢ Droit des Magistrats,” the ¢ Vindiciae ’ cites the
example of the regular meetings of the Parliament in England
and Scotland,® and in another place maintains that in the
empire, as well as in Poland, Hungary, Denmark, and Eng-
land, taxes could only be imposed by the authority of the
public assembly, and asserts that this had been the rule also
in France, and refers to the law of Philip of Valois.?

We turn to Spain and the Jesuit Mariana. In an early
chapter he declares that the decision about the law of sue-
cession must be made “ordinum consensu’’;3? but his
position is more completely developed in a later chapter in
which he discusses the question whether the authority of the
community or the king is the greater. (We have already
cited some passages from this chapter.)? He begins by
referring to the constitutional order of Aragon, but, feeling
apparently that this was somewhat unusual, he turns to
other countries where the authority of the people was less.
Almost all recognise the king as ruler and head of the common-
wealth, and that his authority is greater than that of any one
of the citizens, but they deny that his authority is equal to
that of the whole commonwealth or to that of the represen-
tatives and principal men elected from all the orders (Hstates)
in their assembly ; as we see in Spain, where the king cannot
impose taxes against the will of the people. Itis the same with
laws, they arc set up when they are promulgated, but are
established by the custom of those who live by them. The
commonwealth has the right to depose and even to slay the

oHAP V.] THEORY OF REPRESENTATIVE INSTITUTIONS. 495

king who becomes a tyrant, for it has retained in its own
hands an authority greater than that which it has delegated.*

Mariana recognised indeed that there were some learned
men who denied this, and maintained that the king was
greater than the whole body of the citizens. He answered
that this was true only in nations where there was no public
assembly, where the people or the chief men never met to
deliberate on the affairs of the commonwealth, where men
were compelled to obey, whether the rule of the king was just
or unjust. He adds contemptuously that this was surely an
excessive authority, and very near a tyranny, and as Aristotle
had said might be found among barbarous peoples. We are,
however, he says, not concerned with barbarians but with
that form of government which exists among ourselves (in
Spain), and with the best and most wholesome form of
government.?

114, id., I. 8 (p. 70): “In aliis delegum sanctione iudicium esto, quae,
provineiis ubi minor populi auctoritas  auclore Augustino, d. quarta, c. in
est, Regum maior : an idem iudicium istis (Gratian, Decretum, D. 4, 3), tunc
sit, et an rebus communibus id ex- instituuntur cum promulgantur, firm-
pediat considerandum est. Plerique antur, cum moribus utentium appro-
omnes Regem rectorem reipublicae  bantur. . . .
et caput esse concedunt, rebus gerendis Practerea Regem pravis moribus
gupromam et maximam auctoritatem rempublicam vexantem, atque in aper-

graviora damna consequerentur, ubi
regnum Tyrannis, ubi regis solium
Tyrannus invaderet, Populi legitime
conventum, et Tyranni regisve ignavi
expellendi, adve agnates deducendi, et
boni regis in eius locum adsciscendi,
authoritatem sibi perpetuo retinuisse.”

1 Id., Q. 3, p. 100.

$1d, Q. 3 (p. 142): “Ne wvero
pecuniae in alium usum extorque-
antur, iurat Imperator, se nulla, nisi
conventus publici authoritate vectigalia

impositurum, tributave indicturum.
Idem reges Poloniae, Hungariae,
Daniae, Angliae consimiliter, ex lege
Eduardi primi. Francorum reges
olim in trium Ordinum conventu vecti-
galia imperabant. Unde enim est lox
Philippi Valesii, ne collectae indicantur,
nigi summa necesgitate urgente, deque
Trium Ordinum consensu.”

3 Mariana, ¢ De Rege,” I. 3 (p. 36).

4 Cf. p. 376-77.

habere, sive bollum hostilibus indican-
dum sit, sive iura subditis in pace
danda. Neque dubitant maiorem
uniug quam singulorum {um civium
tum populorum imperandi potestatem
esse.

Idem tamen, si respublica universa,
aul qui eius partes gerunt, sive primarii
ex omnibus ordinibus delecti, in unum
locum sententiamque conveniant, ne-
gant pari iubendi auctoritale Regom
fore. Quod experimento comprobatur
in Hispania, vectigalia imperare Regem
non posse populo dissentiente. Utetur
quidem ille arle, praemia eivibus
ostentabit, nonnunquam terrores, per-
trahendis caeteris in suam sententiam :
golicitabit verbis, spe, promissis (quod
an recle fiat non disputamus); sed si
restitcrint tamen, eorum potius iudicio
quam Regis voluntati stabitur. Idem

tam tyrannidem degonerantem com-
primere eadem rospublica qui posset,
principatu et vila, si opus sit, spoliare,
nisi maiore potestate penes se retenta,
cum Regi suas partes delegavit.”

2 Id. id., I. 8 (p. 71): *Video
tamen non deesse viros eruditionis
opinione prastantes, qui secus statuant.
Regem non singulis modo civibus, sed
etiam universis maiorem esso. . . .

(p- 72) Est autem perspicuum, id
institutum in quibusdam gentibus
vigero, ubi nullusest publicus conventus,
numquam populus aut proceres de
republica deliberaturi conveniunt : ob-
temperandi tantum necessitas urget,
give aequum sivo iniquum Regis
imperium sit. Potestas nimia procul-
dubio, proximeque ad tyrannidem
vergens, qualem inter gentes barbaras
vigere Aristoteles affirmatum reliquit.
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when there was no * public
regiment,” 353.

Political authority not related to
that of fathers of families, 353.

Political authority derived from
an agreemcnt among men to
set up ‘‘ Government Public,”
353, 354.

An opinion that there is a “ natural
right in the noble, wise, and
virtuous to govern,” but the
assent of the governed is
necessary, 354,

At first government was left to
one man, but men soon found
the evil of this, and came to
laws, 354, 355.

Tt is the function of the wise men
to devise laws, but their coercive
authority is derived only from
the community, 355.

“Laws they are not, therefore,
which public approbation hath
not made go,” 355.

The community may givo its con-
sent by representation ¢ as in
Parliaments, &c.,” 355.

Even an absolute king may receive
authority from the community,
355.

There are different kinds of king-
doms, but ¢ Happier that people
where law is their king,” cites
Bracton, “Rex . . . sub Deo et
lege,” 356.

Commends England where ‘ Law
itself is a rule,” cites Bracton,
“ Lex facit Regem,” and “ Rex
nihil potest, nisi quod iure
potest,” 356, 357.

Limitation of powers of English
kings embodied in ‘ solemnities
and riter of their inauguration,”
357,

Laws of England do not derive
their foree from the power which
king has granted to Parliament,
but from the realm, 357, 498,

Political authority can only be
granted by subjects, 370.

Defends hereditary succession to
kingship, but the hereditary

right arises from * original
conveyance ”’ by the community,
370, 371.

Agreement or compact made
between king and community,
391-304.

* Original influence of power
from the body into the king is
the cause of the king’s de-
pendency in power upon the
body,” 392.

The terms of this compact to
be found not only in *the

articles of compact at the first
beginning,” but in the whole
laws of the community, 392, 393,

Does not approve of deposition of
the ruler without his consent,
but his power should be carefully
limited, 405.

Essence of all government in
England is in Parliament, it is
composed of the king and all
the people through their repre-
gentatives, 497,

I’Hépital, Michel—
ondemns revolt sagainst king
however unjust, 415.

Obedience to king more binding
than that due to fathers, 415.
Private property belongs to king,
‘“ imperio non dominio,” 417.
All are bound to obey the laws,

except the king, 417.

Speech about importance of States
General, 473, 486.

Speech on taxation at HEstates of
Blois, 1561, asks for financial
help, 482.

Hotman—

Supreme authority in Merovingian
and Carolingian times belonged
to general assembly of the people
which elected and deposed kings,
366, 491.

States General decided on claim
of Edward III. and Philip of
Valois to French kingdom, 366.

“Concile des Estats” (Estates)
retained in its own hand the
“ souverain authorité du gouv-
ernement,” 373.

Exaraples of importance of Statlcs
General from 1302 to 1484, 491.

Ci‘Ts Commines on States Genoral,
91,

Imola, Joannes de-—

Customs of the people have the
force of law, for the Pope and
the emperor permitted this, cites
Decretal of Gregory I1X., 150.

Prince bound by contracts with
his subjects, but * naturaliter ™
not * civiliter,”” 154.

James 1. of England—

““ The true law of fres monarchies,’’
437-440.

Function of monarchy is to main-
tain justice and judgment ;
in coronation oath he swears to
maintain religion, laws, and
privileges of the people, 437.

Subjects cannot shake off the yoke,
even though king behaves as in
1 Sam. viii., 437, 438.

People must obey king as God'‘s
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lieutenant, without resistance,
438,

Parliaments cannot make laws
without consent of king, they
ounly ask for them, 439.

King daily makes statutes and
ordinances without advice of
Parliament, 439.

Scotland and England conquered
by Forgus and William ; and they
imposed laws on these countries,
438.

King the source of all laws, and has
power of life and death over ali
en, for he makes the laws, 439.

He submits to law of his own free
will, not as subjeet to it, 439.

Repudiates the conception of a
contract between king and
people, as embodied in the
coronation oath, 439, 440. i

If he breaks his promise there is
no one to act as judge, 440.

Jason de Mayno— .

Cites Baldus as saying that prince
has “ plenitudo potestatis,”
what he wills  ex certa scientia *
eannot be questioned, 149,

Cites Baldus as saying that the
Pope and the prince can do
anything * supra ius,-et contra
ius et extra ius,” 149.

Explains away the Rescript of
Theodosius and  Valentinian
about ° Rescripta contra jus,”
he need only insert & ‘‘non-
obstante ”’ clause, 149. L.

Cites Baldus as saying that it is
sacrilegious to dispute the auth-
ority of the prince, but lawful to
discuss his intention, 150.

Cites Baldus as saying that prince
desires his acts “‘regulari &
justitia poli et fori,” 150.

Prince is bound by his contracts,
and hereditary prince by thuse
of his predecessors, but not
elective prince, 155.

John Major— .
Authority of king derived from
community, 247, i
King is * regulariter ” over king-

dom, 247, 248.

Kingdom is * casualiter” and
«Virtualiter ” over him and
can depose him, 248.

In France and Scotland supreme
power is in the people, authority
of the king is honourable, bub
¢ ministerial,” 248, 249.

The Three Estates direct the king,
248.

A free people can for reasonable
cause alter the form of the
Polity, 248,

Juan I. of Castile—

Complaint of Cortes at Burgos,
1379, that certain persons pro-
duced briefs annulling ordin-
ances made in Cortes, 4, 5.

King’s reply seems evasive, 5.

At Cortes of DBribiesca, 1387,
Juan I. lays down that royal
briefs contrary to law are to
be disrogarded, and that royal
officers were notito seal briefs con-
taining ¢ non-obstante clauses,”

5.

Juan I1, of Castile— )

Abrogates at Cortes of Palencia,
1431, the constitutional pro-
visions of Cortes of Bribiesca,
133.

Complaints at Valladolid, 1440 and
1442, refer to ‘‘non-obstante”
clauses, and such phrases as
“de cierta sabiduria, e poterio
real absoluto” as ° exorbit-
ancias,” king prohibits their
use and renews the provisions
of Bribiesca, 133, 134.

Justice : see under Law.

King : see under Prince,
Knox, John—

Reformed preachers in Scotland
declare, 1557, the right of the
nobility and people to bridle
the fury of princes in free
kingdoms, 396, 397.

Willock and Knox, 1557, declare
that magistrates are God’s
ordinance, but their power is
limited by God’s Word, and by
obligations to subjects, that they
may be deposed for just causes,
and that the nobility and
barons as ‘‘born counsellors ”
could depose the regent, 397.

Knox declares to Mary Queen of
Scots, 1561, that if princes
exceed their bounds, subjects
may resist, 398. .

Meeting of represcntatives of the
General Assembly and of the
Lords of the Council, 1564—-
discussion between Knox and
Maitland, 398, 399.

Discussion turns mainly on inter-
protation of Rom. xiiL., 398,

Knox distinguishes between the
Ordinance of God and the
person in authority, 398.

Only a just power is the ordinance
of God, 398.

The commonweslth should bridle
corrupt affections of ignorant
rulers, 398.

Maitland appeals to the judgment
of the reformers, Knox answers
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